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PREFACE. 



The aim of this little book is to simplify, by 
stating in a systematic form, a complicated and 
rather abstruse branch of Equity Jurisprudence. 
The doctrines which relate to and control the 
priority of incumbrances and of other rights in 
property form, perhaps, the most intricate portion 
of treatises upon the Law of Sale or of Mortgage. 
Their difficulty is attributable to a variety of dis- 
tinctions and refinements, the creation for the most 
part of accumulated decisions, and not readily 
accessible in the multitude of reported cases 
which in effect constitute the law applicable to 
the subject. 

The plan of the following pages may be said 
to consist in the statement of a few governing 
Rules, explained by judicial exposition of the prin- 
ciple upon which they rest, and illustrated by such 
of the reported cases as appeared to be the simplest. 
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and therefore the best, examples of their applica- 
tion. The subordinate conditions or incidents of a 
rule are sometimes independently considered and 
illustrated in a similar way, and the notice of each 
rule concludes with an enumeration of any excep- 
tions or practical restrictions which judicial autho- 
rity or legislative enactment may have imposed 
upon it. 

Until the prospects of codification are more de- 
finitely settled than they are at present, some 
method of this kind (a) will perhaps be found to 
be the best available means of simplifying the 
volimiinous complications of case law. The adop- 
tion by text-writers of comprehensive and formaQy 
stated propositions may at least serve to reduce 
within the compass of industry, by bringing within 
the range of broad and definite principles, the vast 
and ever expanding bulk of that portion of our 
law which, being purely the product of decisions, 
is both created and developed by the tacit legisla- 
tion of the Courts. There does not seem to be any 
reason why text-books should not thus be made to 
answer many of the purposes of a Digest, and at 

^ (a) In principle' the method is the same as that of Mr. Vaaghan Hawkins' 
Treatise upon the Construction of Wills. It is unnecessary to add that this 
little book does not in any other respect seek comparison with that valuable 
work. 
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the same time to facilitate the formation by 
diminishing the labour and diflficulty of a Code. 

In the present publication an attempt has been 
made to illustrate, however slightly and imper- 
fectly, these views. For the purpose of such 
illustration the law of priority appeared to oflFer 
a good field for experiment (so to speak), but it 
must be admitted that with the establishment of 
a compulsory system of registration in the transfer 
of land, and the introduction of registered charges, 
the subject, (so far as it is concerned with land,) 
may be expected to gradually lose much of its 
former importance and intricacy. Upon the other 
hand, it is reasonable to conjecture that many of 
the broad principles by which the priority of ad- 
verse rights in land have been hitherto determined 
will survive and continue to be applicable to the 
altered conditions of the law of title to real 
property. However this may be, the possibility of 
an eventual change in this branch of the law, long 
anticipated but hitherto practically deferred, need 
not affect the consideration of the methods by 
which case law generally may, through an im- 
provement of its form, be made easier and more 
accessible. 
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As regards the authorities, the writer has en- 
deavoured to select those cases which seemed to 
be most relevant, and to be commonly cited in 
practice, but this slender volimie has, of course, 
none of the exhaustiveness of a treatise. It is 
designed rather as a slight practical suggestion 
upon a subject which has a permanent interest— 
the simplification of the law. 

6, New Square, Lincoln's Inn, 
June, 1873. 
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P. 13, last line, f(yr * or interest,' read *■ and interest.' 

P. 20, line 26, for * and mortgage,' read * or mortgage.' 

P. 22, Une 26, /or 8 & 9 Vict. c. 145, read 8 & 9 Vict. c. 112. 

P. 35, note {g),for p. 61, read p. 62. 

P. 43, line 9, after * vendor,' add * or mortgagor.' 

P. 44, Une 27, /or 1 & 2 Vict. c. 110, a. 11, read 1 & 2 Vict. c. 110, b. 19. 

P. 68, line, 28, for * mortgagee,' read * mortgagor.' 

P. 94, (subordinate rule 2.) See, however, SO & 31 Vict. c. 144, s. 3, 
requiring notice to an insurance company of the assignment of a policy 
to be given in writing. 

P. 109, line 1 1, /or * to the debtor,' read * for the debtor.' 



INTRODUCTOKY. 

The Law of Priority may be said to embrace, in its widest 
sense, the rules which regulate and determine the order 
in which adverse claims upon, or interests in, the same 
property are to be satisfied. The following pages profess, 
generally speaking, to treat of that law only so far as it is 
concerned with the rules which, in an English Court of 
Equity, adjust such conflicting claims or interests as be- 
tween persons in the position of purchasers or of incum* 
brancers. 

The natural and most obvious canon of priority, in this 
sense, is that which ascertains the order of independent 
rights in property by reference to the date of their 
creation. The Koman jurists were consistently of opinion 
that, with exceptions in favour of particular claims, the 
" pig nor a privilegiata,'' as they were called (a), the rights 
of creditors who held the property of their debtor in 
pledge should be governed by the order in time of their 
securi ties. " Cum de pignore utraque pars contendat prce- 
valet jure qui prcevenit tempore," (Cod. 8, 18, 2.) " Si 
fundum pignori accepisti antequam rei-publicce obligaretur, 
81 cut prior €8 tempore, ita potior es jure.*' (Cod. 8, 18, 4.) 
" Potior est in pignore qui privs credidit pecuniam et 
accepit hypothecam/' (Dig- 20, 4, 11.) 

(a) See Dig. 20. 4. 6—8. Cod. 8. 'IS. 7, 10, 12. Also the hypothecw which 
could be proved by an instrument executed in a particular form ha4 
priority over those which could not be so proved (Cod. 8, 18 ,11) ; and 
see the article on Pignus, by Mr, Long, in Smith's dictionary of Greelc 
»nd Roman Antiquities. 
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The rule which declares that he who is first in time has 
the better title, proceeds upon the principle that a grantor 
shall not be allowed to derogate from his own grant. He 
cannot interfere with, or defeat, a right created by himself, 
but can confer only such interest, if any, as he has not 
already parted with. " * Qui prior est tempore potior est 
jure : ' scilicet non quod ipsum tempus in se aliquid juris 
conferaty sed quia priori in rem jus jam fait qucesitv/m 
quod impedit quominus ad eandem rem posteriori jus 
acquiri potuit." (PuflFendorf, De Jure Nat. et Gent. Bk. 
III. ch. 7, s. 11). But in England, where, in particular, 
land has long been recognised as the most eligible and 
convenient security for the payment of money, this simple 
canon of priority has become practically subordinate to 
an exception founded in the respect which equity, follow- 
ing the law, accords to a legal title, and expressed in the 
familiar maxim that where equities are equal, the law 
shall prevail. The same regard for equities which con- 
trols the application of this maxim has additionally 
narrowed the operation of the rule which secures priority 
of title to precedence in time, by the introduction of those 
doctrines respecting fraud, negligence, and notice, which 
have been applied to satisfy the exigencies of particular 
cases from time to time presenting themselves for ad- 
judication. The difference in the history and character 
of real and personal property, the wide possible variety 
of the subject matter in dispute, the frequent severance of 
the legal from the equitable title, and the statutory enact- 
ments directed to the registration of assurances in par- 
ticular places, or in respect of special classes of property, 
have further contributed to elevate the law of priority as 
between different purchasers or mortgagees, from the 
expression of a plain and readily applied principle into 
one of the most complex and artificial branches of equity 
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jurisprudence. The cases which arise upon it may still 
be described in the language of Lord Northington, as 
"cases which are always very honourably laboured by 
counsel at the bar, and determined with great anxiety by 
the Court, as one of the parties must be shipwrecked in 
the event." {Stanhope v. JSarl Verney, 2 Eden. 83.) It 
may, with justice, be added, that the reported decisions 
upon the various branches of the subject are, upon the 
whole, distinguished, as well by the measure of acumen 
and discrimination which has been bestowed upon them, 
as by that application of, and adherence to, principle, 
which can alone guide a judge required to adjudicate 
between parties whose moral claims nray be, and fre- 
quently are, equally deserving of consideration. 

The subject of the following pages has been characterized 
as one " which will appear to some among the most in- 
teresting, and to others among the most repulsive, of 
the branches of learning to which the attention of the 
property lawyer is directed " (6). Certainly, there may 
be some who think that no class of cases in our reports 
possess more of interest and attraction than those 
which, like questions of priority, depend for their right 
determination upon the adjustment of evenly balanced 
rules to the ever shifting phases and combinations of 
fact. Others may be inclined to regard such cases as, 
generally, little better than 

** A codeless myriad of precedents, 
A wilderness of single instances/' (c) 

not always consistent with each other, or with sound 
principle. There can be little question that the doctrines 



' (h) Dayidson's Precedents in Convejancing, 2nd ed., vol. ii., part ii., 

p. 656. 

(c) Tennyson, Aylmer's Field. 

B 2 
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of the law of priority have, in some instances, been 
pushed beyond their legitimate limits, but an examina- 
tion of the authorities seems satisfactorily to show that 
the subject has not been perplexed to any considerable 
extent by confusion, or want of harmony, in the decisions 
themselves. 
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PART I. 



PRIORITY OF TITLE TO LAND. 



CHAPTER L 

OF THE PRIORITY DERIVED FROM THE LEGAL ESTATE. 

Rule 1. — ^Where two or more persons claim an First Rule 
adverse right or interest in the same land, he who priority 
in the same transaction has paid or given valuable from the 
consideration for, and acquired by conveyance the ea^te. 
legal estate in, such land is entitled to priority, 
provided that he 

(a) has paid or given such valuable considera- 
tion in good faith and without notice of any prior 
equitable interest {Willoughhy v. Willonghby, 1 

T. R. 767) ; 

(b) has not subsequently forfeited his priority 
by conduct involving fraud or negligence {Hunter 
V. Walters, L. R. 7 Ch. 75.) 

"According to my view of the established law of this Stetedin 
Court the plea of a purchase for valuable consideration jtawUm. 
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without notice is an absolute, unqualified, unanswerable 
defence, and an unanswerable plea, to the jurisdiction of 
this Court. Such a purchaser, when he has once put in 
that plea, may be interrogated and tested to any extent 
as to the valuable consideration which he has given, in 
order to show the bona fides or mala fides of his purchase, 
and also the presence or the absence of notice ; but when 
once he has gone through that ordeal, and has satisfied 
the terms of the plea of purchase for valuable considera- 
tion without notice, then, according to my judgment, this 
Court has no jurisdiction whatever to do anything more 
than to let 'him depart in possession of that legal estate, 
that legal right, that legal advantage, which he has ob- 
tained, whatever it may be. In such a case a purchaser 
is entitled to hold that which without breach of duty he 
has had conveyed to him." (Pitcher v. Rawlins, L. IL 
7 Ch, App. 268 — 9, per James, L. J.) 

of the rule ^^® ^^ ^ deduced from the inability of the 
Court, where equities are equal, to find any ground 
for interfering with that ability to defend himself 
at law which he who has the estate at law is 
entitled to assert. 

Explained " The whole doctrine about the protection afforded by 
oper jjj^j^j^ q£ ^YiQ legal estate is simply this : A party getting 

Hwrruon. ^j^g legal estate acquires no new right in equity in any way. 
But equity regarding all the persons who have incum- 
brances according to their priorities, considering that the 
equitable interests pass just as the legal estate does by the 
efifect of the deeds, finds itself checked, and an obstacle 
thrown in its way by an incumbrancer saying, ' I have got 
the legal estate interposed. I insist it is mine at law, and 
there must be a superior equity shown in order to deprive 
me of my legal estate.' It is merely staying the hands of the 
Court by resting on that legal estate which this Court 
will not deal with unless a superior equity be shown ; 
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and although the Court holds that priority will give 
equity, yet it does not hold that it will give so superior 
an equity as between several incumbrancers as to enable 
a person who has an anterior charge to wrest the legal 
estate from the person who has obtained it without notice 
of the anterior charge, and who has not parted with it. 
This is the whole effect of the doctrine, and none other." 
{Rooper v. Harrison, 2 K. & J. 108, per Wood, V. C.) 

It appears from the rule that a person who in- Three con- 
tends to rely for priority upon the legal estate mie. 
must comply with three conditions : — 

Condition 1. He must have paid or given valu- i. Vaiu- 

, , . , , . able con- 

able consideration. sideration. 

A volunteer, even without notice of a prior 
adverse right, is in the same position as the person 
who conveyed to him, and cannot, as against such 
right, rely upon the protection of the legal estate : 
e. g., A., being the trustee of an estate for others, 
conveys it without consideration to B. Here, 
though there may have been nothing to disclose the 
trust, B. stands in the place of his grantor, and is 
liable to the trust in the same manner, and to the 
same extent, as A. {Mansell v. Mansell, 2 P. 
Wms. 681, per Cur.) 

Condition 2. He must have paid or given 2. Absence 
valuable consideration without notice of a prior ^^^^^^^®- 
equitable interest. 

Condition 3. He must not have forfeited his 3. Absence 
priority by conduct involving fraud or negligence. andnegU- 

gence. 

The law of notice, and of fraud or negligence, as affect- 
ing priority, will be considered in Chapters III. and IV. 
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Jones V. 
Powles, 



Examples. A. deposited a lease with B. as a security for an advance, 
Hewiu V. ^''^d agreed to give him a legal mortgage of the property 
Loosemore. included In it. Afterwards he assigned the property, by 
way of mortgage, to C, who asked for the lease, and re- 
ceived a promise that it should be delivered to him. Held, 
that as C. could not be fixed with notice of B/s charge, he 
was, by virtue of his legal estate, entitled to priority. 
{Hewitt V. Loosemore, 9 Hare, 449.) 

A. was in possession of property under the pretended 
will of an owner who had really died intestate, the will 
having been forged by A. B., lending money to A., took 
a mortgage of the land in question. A satisfied mortgagee 
was a party to the mortgage, and, at A.'s request, conveyed 
to B. the legal estate. B.'s mortgage eventually became 
vested in C, who, after notice of intended proceedings to 
set aside the will for forgery, made further advances to the 
persons claiming under A. A bill having been filed by the 
heirs-at-law of the intestate, praying to redeem, it was held 
that as to all moneys advanced without notice of the for- 
gery, C. must be treated as a purchaser for value without 
notice. Sir J. Leach, M. R., said, " I am of opinion that 
the protection of the legal estate is to be extended not 
merely to cases in which the title of the purchaser for 
valuable consideration without notice is impeachable by 
reason of a secret act done, but also to cases in which it 
is impeached by reason of the falsehood of a fact of title 
asserted by the vendor, or those under whom he claims, 
where such asserted title is clothed with possession, and 
the falsehood of the fact asserted could not have been 
detected by reasonable diligence." (Jones v. Powles, 3 M. 
& K. 581. Approved in Bowen v. Evans, 1 J. & L. 264 ; 
Carter v. Garter, 3 K. & J. 639.) 

The trustees of a marriage settlement, of whom A. was 
the survivor, advanced the trust fund to B. upon mortgage 
of a property belonging to the latter, the mortgage deed 
disclosing the existence of the trust. Afterwards A. and 
B. engaged in a collusive contrivance, by which the former 



PUcher v. 
Rawlins. 
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re-conveyed to B. part of the mortgaged property, and B. 
repaid to A. a portion of the money lent, which the latter 
thereupon appropriated to his own use. The re-conveyance 
would have revealed the breach of trust involved in the 
arrangement, but B., with A.'s connivance, suppressing 
both mortgage and re-conveyance, granted the re-conveyed 
part of the property to new mortgagees, C. and D. The 
cestuis que trustent under the settlement eventually filed 
a bill to establish their priority as incumbrancers on the 
mortgaged property over C. and D., upon the ground that 
the latter claimed to derive title under a re-conveyance 
which affected them with constructive notice of the breach 
of trust. Held, on appeal, that C. and D. could not be 
fixed with such notice, and that they were, by virtue of 
their legal estate, entitled to priority over the persons 
claiming under the settlement. (JPilchei- v. Rawlins, L. R. 
7 Ch. Ap. 259, reversing decision of Lord Romilly, M. R. ; 
S. C, L. R xi. Eq. 53) (a). 



(a) The circumBtances of this case were admitted to be scarcely, if at all, 
distinguishable in principle from those of Carter v. Carter (3 K. & J. 
617), a case characterised by the judge who tried it as " novel altogether 
in its circamstances," and the facts of which were as follows : — ^A., believing Carter y. 
himself and his three brothers, B., C, and D., to be entitled under their Carter. 
father's will to four undivided eighth sh&res in certain property, joined 
with them in a mortgage of those shares to E. Afterwards it was dis- 
covered that by a later will the whole of the property had been devised to 
A., subject, in effect, to trusts for the benefit of other persons. Held, that 
though E. had acquired the legal estate in the mortgaged share " as it were 
by accident," and without notice that the former will had been revoked, so 
that his conscience was not affected by any of the trusts to which by the 
subsequent will the estate was subjected, he must, nevertheless, hold sub- 
ject to those trusts, since the will by which they were created was the very 
instrument upon which his title to the legal estate depended. To this 
reasoning James, L. J., in Filcher v. Eawlins, points out two "short and 
conclusive answers" — ^the one a matter of principle, the other a matter of 
£Eict. His Lordship said : — 

" My view of the principle is, that when once you have arrived at the 
conclusion that the purchaser is a purchaser for valuable consideration 
without notice, the Court has no right to ask him, and has no right to put 
him to contest the question, how he is going to defend himself, or what he 
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Second RuLE 2. — ^Where two or more persons claim an 

Rule as to ^ ^ ^ 

the prio- adverse right or interest in the same land, he who 

rity de- ^ ^ ^ 

rived from has paid or ffiven valuable consideration for, and 

the legal /. , . , . , . 

estate. afterwards, m the same right, acquired by convey- 
ance the legal estate in, such land is entitled to 
priority, provided that he 

(a) paid or gave such valuable consideration, 
without notice, of any prior equitable interest 
(Brace v. Duchess of Marlborough, 2 P. Wms. 495, 
6th rule) ; 

(b) acquired the legal estate from a person not 
holding it upon an express trust for others {Saun- 
ders V. Dehew, 2 Vem. 270) ; 

(c) acquired the legal estate before any decree 
for an account, or to ascertain priorities, had been 
made {Earl of Bristol v. Hungerford, 2 Vem. 
524) ; 

(d) has not subsequently forfeited his priority 



is going to rely on. He may say honestly and justly, * I am not going to 
tell yoa. I haye got the deeds. I defend them, and you will never be 
able to make me produce them, and you will never be able to produce 
secondary evidence of them. ... I have a right to rely, as every person 
defending his position has, on the weakness of the title of the person who 
is seeking to displace me.* That seems to be exactly the position of such 
a purchaser as this." 
And as regards the matter of fact, his Lordship said : — 
" The purchaser in Carter v. Carter did not rely on the will which created 
the trust ; he relied on another title ; for the will formed the title of the 
adverse party. And the answer to that adverse party is, by the good luck 
which sometimes attends honest men, 'Though you produce an instm- 
ment which points out your title and gives the property to some one else, 
yet I am prepared with a legal defence in a conveyance which was executed 
before.' It appears to me that there is no right in this Court to prevent 
the purchaser from setting up that defence to the claim so made against 
him." (L. R. 7 Ch. Ap. 269, 270.) 
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by conduct involving fraud or negligence {Hunter 
V. Walters, L. R 7 Ch. 75). 

"If a man come in fairly, and bond fide, and has paid a Explained 
price for the land, and has acquired an estate in it which lough^ v. 
the law will support, (a plank by which at law he may J^^' 
save himself from sinking), there can be no ground in 
equity or conscience to take it from him. This is the 
meaning of what is generally expressed by saying, that 
where a man has both law and equity on his side, he shall 
not be hurt in a Court of Equity." (Willoughhy v. 
WiHoughby, 1 T. R 767, per Lord Hardwicke, L. C.) 

Upon the same principle — 

" A third mortgagee, having innocently lent his money illustrated 
without notice of the execution of a second, has in con- ^^^, T"'^ ?^ 
science as good a right to receive the whole money he has Bdchier v. 
lent as the second moiiigagee to be paid what he may ^^^^ 
have advanced ; and then, by the assignment of the first 
mortgage, and the possession of the title deeds, he gets 
both law and equity on his side, and against that a Court 
of Equity will not interfere to strip him of his protection. 
{Belchier v. Butler, 1 Eden. 529, per Lord Keeper Henley). 

The rule has been said to originate in the re- origin of 
spect which Courts of Equity accord to the legal 
estate, under a system in which law and equity 
are administered by distinct tribunals ; an im- 
portanti distiuction between the English and 
Roman systems of equity, the latter — the ^^jus 
honorarium,^' — being administered in the same 
court, and by the same Judge, as the ^'jus 
civile (c). 

(6) A clear view of the law of tacking, which is the more fiimiliar side 
of thifl rule, is given in the notes to Marsh v. LeCj 1 Wh. & Tud. L. 0. 
3rd edit. 550. 

(c) See Austin's Lectures on Jurisprudence, 3rd ed., vol. ii., p. 636. The 
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Explained " It could not happen in any other country but this, 
^v. Birk' because the juris(3iction of law and equity is administered 
head, here in different courts, and creates different kinds of 

rights in estates ; and, therefore, as Courts of Equity 
break in upon the common law, where necessity and con- 
science require it, still they allow superior force and 
strength to a legal title to estates ; and, therefore, where 
there is a legal title and equity on one side, the Court 
never thought fit that by reason of a prior equity against 
a man who had a legal title, that man should be hurt ; 
and this, by reason of that force, this Court necessarily 
and rightly allows to the common law, and to legal titles. 
But if this had happened in any other country, it could 
never have been made a question ; for if the law and 
equity are administered by the same jurisdiction, the 
rule ^qui prior est tempore 'potior ektjure^ must hold."- 
{Wortley v. Birkhead, 2 Ves. sen. 573, per Lord Hardwicke, 
L.C.) 

It appears from the rule, that a purchaser or 
mortgagee, who intends to rely for priority upon a 
legal estate which he has got in subsequently to 
the time when be paid or lent his money, must 
comply with five conditions : 

Condition 1. He must have acquired by con- 
tract an interest in the land. 



Five con- 
ditions of 
rule. 



1. The pur- 
chaser or 
mortgagee 
must have 
acquired 
by contract 
an interest 
in the land. 
Jjcuvy V. 
Ingle, 



A. having agreed to sell his estate to B., obtained an 
advance from C. upon the security of the contract, and 
afterwards became insolvent and absconded. There were 



doctrine of tacking, which Sir Thomas Jekyll justly characterised as "a 
great severity upon the second incumbrancer," is of course founded in 
considerations peculiar altogether to the English law of real property. In 
any other system a third creditor who pays off the first has no other right 
than to stand in the place of the first creditor in respect of the tatter's debt. 
* Plane quum tertius creditor primum de 8u& pecunia dimisit, in locum ejus 
substituitur in ea quantitate quam superiori exsolvit." (Dig. 20, 4, 16.) 
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various incumbrances on the property, and C, to secure 
himself, paid off and got in the legal estate from, the first 
mortgagee. Held, that he was not thereby entitled to 
priority over the mesne incumbrancers, the principal 
ground of the decision being that C. had lent his money 
upon the security, not of the land, but of a fund, " which 
could arise and have existence only upon the supposition 
that the party to whom he (C.) advanced the money 
would not have, and at that time had not, any interest in 
the land" {Lacey v. Ingle, 2 Phillips, 413.) 

Upon the same principle it has been said, 

"If a judgment creditor buys in the first mortgage, he Judgment 
shall not thereby tack or unite this to his judgment, and prior to 
thereby gain a preference ; for one cannot call a judgment ^ no^^*^^ 
creditor a purchaser, nor has such a creditor any right to within the 

the land Besides ajudgment creditor does not lend ' ^ 

his money upon the immediate view and contemplation 
of the cognizor's real estate, nor is he deceived and de- 
frauded, though the cognizor of the judgment had before 
made twenty mortgages of his real estate; whereas a 
mortgagee is defrauded if the mortgagor before that time 
mortgaged his land to another." (Brace v. Duchess of 
Marlborough, 2 P. Wms. 491, 2nd Rule.) 



The 13th section of the stat. 1 & 2 Vict. c. 110, ofthlf '^ 
provides, in effect, that a judgment then or there- «***°*® 
after to be entered up against any person, in any 
of her Majesty's superior courts at Westminster, 
shall operate as a charge upon the debtor's real 
estate, and gives to the judgment creditor the same 
remedies against the property as he would have 
been entitled to, if the debtor had, by writing, 
agreed to charge the same with the amount of 
such judgment debt or interest. But between a do not 
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seem to judgment creditor and a purchaser or mortgagee 

brought there remains this permanent distinction, that the 

them 

within rights 01 the one are based upon proceedings in 



rule. 



invitum, the rights of the other upon contract. 
The reasoning upon which the first condition of 
the rule proceeds, viz., that the purchaser or mort- 
gagee has been defrauded by the existence of a 
prior interest of which he had no notice, does not 
apply to the case of a judgment creditor, who trusts 
to no particular security, but takes the property 
of the debtor subject to every liability which 
affected it in the debtor's hands. It appears, 
therefore, to be clear law, that a judgment cre- 
ditor is not, any more than before the statute, a 
mortgagee who has lent his money upon the 
security of the land, and that, for this reason, he 
cannot, by uniting the legal estate to his judg- 
ment, defeat the priority of such equitable in- 
terests in the property as were subsisting at the 
time when his judgment was entered up. (Beavan 
V. Earl of Oxford, 6 De G. M. & G. 507 ; Kin- 
derley v. Jervis, 22 Beav. 1 ; Waits v. Porter, 
3 Ellis & Bl. 758, Judgment of Erie, C. J. ; Whit- 
worth V. Gaugain, 3 Hare, 416, 1 Phil. 728.) 
2. Absence Condition 2. He must have paid or given 
valuable consideration without notice of a prior 
equitable interest. Therefore, 

" No subsequent incumbrancer will be allowed to tack 
his incumbrance, unless when he lent his money he had 
no notice of the second mortgage, for being without notice 



OF THE PRIORTTT DEBIVED FROM THE LEGAL ESTATE. 15 

is his sole equity.'' (Brace v. Duchess of Marlborough, 2 
P. Wms. 495, 6th Eule.) 

This condition will be considered in Chapter III. 

A purchaser or mortgagee who fulfils the second 
condition is entitled to the benefit of the principal 
Rule, although 

(a) the person who conveys to him the legal 
estate has notice of an intervening right. {Peacock 
V. Burt, 4 L. J. N. S. Ch. 33) ; or 

(b) he has himself such notice subsequently to 
the time when he paid or lent his money. (Bates 
V. Johnson, Johns. 304.) 

A. having by his marriage settlement covenanted to Example, 
settle certain real estate, suppressed the settlement, and ^^^^ 
mortgaged the property to B., C. and D. successively. The Johnson. 
persons interested under the settlement filed a bill to re- 
deem B., and thereby gave to all three incumbrancers 
notice of the trust. D., before any decree had been made, 
paid off B. and C, and took a conveyance of the l^al 
estate fi*om B. Held, that he was entitled to hold his 
security as against the plaintiffs until everything which 
was due to him had been paid in fiilL (Bates v. Johnson, 
Johns. 304.) 

Condition 3. He must have acquired the legal s-Thepur- 

chaser or 

estate firom a person not holding it upon an ex- mortgagee 

cannot get 

press trust tor others. inthe i^ 

estate from 

" By taking a conveyance with notice of the trust the *^^*" 
purchaser himself becomes a trustee, and must not to get 
himself preferred be guilty of a breach of trust." (Saun- 
ders V. Dehew, 2 Vem. 271 per Lord Cowper, L. C, cf. 
Carter v. Garter, 3 E. & J. G42 ; Sharpies v. Adams, 32 
Beav. 216.) 
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Example. The trustee of a leasehold house deposited the lease 
BaiUie v. ^^^^ ^^^ bankers to secure his private account. The lat- 
M'Kewan. ter, after notice of the trust, obtained from the trustee a 
legal mortgage of the property. Held, that they could 
not thereby obtain priority over the beneficial owners of 
the property. {Baillie v. M^Kewan, 35 Beav. 177, cf. 
Proaser v. Rice, 28 Beav. 68.) 

4. or after Condition 4. He must have acquired the legal 

a decree to 

settle estate before any decree for an account, or to 

priorities. ^ . • . , . ^ ^ -i 

ascertain priorities, has been made. 

" After that you cannot tack certainly, for there is a 
judgment for the creditors that they shall be paid accord- 
ing to their priorities." {Ex parte Knott, 11 Ves. 619, 
per Lord Eldon, L. C, cf. Wortley v. Birkhead, 2 Ves. 
sen. 579.) 

5. Absence Condition 5. He must not have subsequently 
aod^^ii. forfeited his priority by conduct involving fraud 

or negligence. 

This condition, as before mentioned, will be con- 
sidered in Chapter IV. 



Dictum in 
Carter v. 
Carter. 



Dictum. 

" I have not found any case in which a purchaser ob- 
taining a conveyance of a mere dry trust estate from a 
trustee of a satisfied term, or from a mortgagee whose 
mortgage has been satisfied, such trustee or mortgagee 
having at the time when he made the conveyance notice 
of an intervening charge or trust, has been held entitled 
to protection from such charge or trust by means of the 
legal estate which he has so obtained.'' (Carter v. Carter^ 
3 K & J., 640—1, per Wood, V. C.) (cZ). 



{d) Of this dictum it has been remarked that " there seems to be no solid 
ground for the distinction" which it suggests (II. Bart, V. & P., 4th ed., 
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p. 759) ; the distmction, that is to say, between the case of a satisfied and 
of an nnsatisfied mortgagee, and which can only rest on the hypothesis 
that the former is a trustee for mesne incumbrancera in some more explicit 
sense than the hitter. Sndi a proposition it would seem difficolt to main- 
tain. An nnsatasfied mor^;agee is a trostee for intervening incombrancers 
to this extent^ that he is not at liberty to foreclose the mortgage without 
giving to the owner of any intenrening charge, of which he has notice, the 
opportunity of redeeming him. Tet^ according to Peacock t. Burt (mpm^ 
p. 15), he may oonyey the legal estate to any person who pays off his debt, 
though such oonreyanoe may be to the prejudice of interrening interests 
of which he has notice. The decision in the latter case is no doubt an 
extreme application of a rule which has been viewed with dis&Tour by 
many Equity Judges ; but it is oonceiyed that the distinction suggested in 
Carter y. Carter can hardly be relied on as more than an illustration of the 
tendency of judiciary law to escape by nice distinctiona from the operation 
of inconvenient doctrines. 
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CHAPTER II. 

OF PRIOBITY AS BETWEEN EQUITABLE INTERESTS IN LAND. 

First role. RuLB 1. — The grantee of an equitable interest in 
land acquires such interest subject to any equities 
which may affect it as between the grantor and 
persons not claiming under the grantor, unless such 
equities have expressly, or by implication, been re- 
leased. {Ford V. White, 16 Beav. 120.) 

Explained " The rule" — ^that the assignee (or grantee) of an equity 
L^w^ is bound bj all the equities affecting it — " does not mean 
that the assignee of an equitj shall be bound by all the 
equities affecting the assignor as between him and pre- 
vious purchasers or incumbrancers under the assignor, 
but onlj by such as affect the assignor as between himself 
and any persons not claiming under himself." (Lewin on 
Trusts, 6th ed. p. 496.) 
Examples. B. took and registered a mortgage of the equity of re- 
FordT, demption of property in Middlesex, with notice of a prior 
WhUe. unregistered charge of the same equity of redemption in 
favour of A. B. transferred his security to C, who had 
no such notice. Held, that C. could not stand in a better 
position as regards A.'s charge than B., and that, under 
the rule of Le Neve v. Le Neve (Amb. 436 ; and infra 
p. 72), A. was entitled to priority over C. {Ford v. White, 
16 Beav. 120. 
Manning- ^he trustee of a settlement invested the trust funds 
ford V. upon a mortgage taken in his own name, and deposited 
the title-deeds of the mortgaged property with his 
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bankers, wlio had no notice of the trust, to secure the 
balance of hk account. In a suit by the bankers to 
realize their securities, it was held that their claims must 
be postponed to the rights of the persons claiming under 
the settlement who had ''neitiier notice nor means of 
notice " of the firaud which had been committed. (Manr 
ningford v. Tolemam^y 1 ColL 670 ; and see Stackhouse ▼• ' 
Lady Jersey, 1 J. & H. 721 ; Newton v. Newton, L. R, 6 
Eq. 135, 4 Cfh. 143.) 

A trustee took in his own name a mortgage to secure Cory t. 
money which had been lent in various proportions by ^^^' 
three different persons. A., B., and C. ; and he afterwards 
transferred the mortgage to D., who had no notice of the 
trust& The legal estate was throughout these traiisac- 
tions outstanding in another person. Held, that A, B., 
and C., in the absence of evidence proving negligence on 
their part, were entitled to priority over D. (Cory v. Eyre, 
1 De a J. & S. 149.) 

KuiiE 2. — Where two or more persons daim Second 
under or as against the same party an adverse 
equitable interest in the same land, be who is first 
in time is entitled to priority {Bvdce v. Duchess of 
Marlborotigh, 2 P. Wms. 495, 7th Rule), unless 

(a) he has forfeited such priority by conduct 
involving fraud or n^ligenoe {Rooper v. Harrison, 
1 K. & J. 86), or 

(b) tbe owner of a later interest has, for some 
other reason, a better rigbt to call for the l^al 
estata (WUkes v. Bodington, 2 Yem 599.) 

" From the case of Brace v. Duchess of Marlborough stated in 
down to Findi v. Shaw (19 Beav. 500 ; 5 H. L. 905), and ^Jjg* ^• 
Rooper v. Harrison, the rule has always been that which vwth. 
was laid down hj the Lord Jostice Wood in the last of 

c 2 
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these cases, and in Stackhouse v. Lady Jersey (1 J. & H. 
721), namely, that as between equitable incumbrancers 
relief will be given to the incumbrancer prior in point of 
date, unless he has lost his priority by some act or ne- 
glect of his ; and that relief will not be refused to him as 
against a subsequent incumbrancer, on the sole ground of 
the latter being a purchaser for value without notice, 
unless he has the legal estate, or the best right to call 
for it." {Thorpe v. Holdsworih, L. R 7 Eq. 146, per 
Giffard, V.C.) 

Principle The Rile procoeds upon the principle that the 
grantee of an interest in land takes only such 
interest as the grantor has not already parted 
with; and that where such interest is equitable 
only, there is primd facie nothing to displace an 
earlier title. 

Explained " ^ ^^e it to be a clear proposition that every con- 
in PhUlips yeyance of an equitable interest is an innocent convey- 
ance ; that is to* say, the grant of a person entitled in 
equity passes only that which he is justly entitled to, and 
no more. If, therefore, a person seised of an equitable 
estate, the legal estate being outstanding, makes an assur- 
ance by way of mortgage, or grants an annuity, and 
afterwards conveys the whole estate to a purchaser, he 
can only grant to the purchaser that which he has, viz.y 
the estate subject to the annuity and mortgage, and no 
more. The subsequent grantee takes only that which is 
left in the grantor. Hence, grantees and incumbrancers 
claiming in equity take and are ranked according to the 
dates of their securities, and the maxim applies, 'qui prior 
est in tempore potior est in jure* The first grantee is 
potior^ that is, potentior. He has a better and superior, 
because a prior, equity. The first grantee has a right to 
be paid first, and it is quite immaterial whether the sub- 
sequent incumbrancers, at the time when they took their 
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securities and paid their money, had notice of the first 
incumbrance or not" {Phillips v. Phillips, 31 L. J. (N. S.), 
Ch. 325, per Lord Westbury, L.C.) 

" Questions of priority as between equitable incum- In Cory r. 
brancers are in general governed by the rule 'qui prior est. ^^' 
tempore potior est jure,* and in determining cases depend- 
ing on the rule, we must of course look at the principle on 
which the rule is founded. It is founded, as I conceive, 
on this principle, that the creation or declaration of a 
trust vests an estate and interest in the subject-matter of 
the trust in the person in whose favour the trust is created 
or declared. When, therefore, it is sought to postpone an 
equitable title, created by declaration of trust, there is an 
estate or interest to be displaced No doubt there may be 
eases so strong as to justify this being done ; but there can 
be as little doubt that a strong case must be required to 
justify it. A vested estate or interest ought not to be 
disturbed upon any light grounds." (Cory v. Eyre, 1 De 
G. J. & S. 167, per Turner, L.J.) 

B. purchased from A. the reversion in certain property. Examples. 
He did not pay the purchase-money, but afterwards agreed ^fo^j^r^v 
to execute a mortgage of the reversion to C. A. eventually Symmons. 
filed a bill to establish a lien on the property for his pur- 
chase-money, to which C. pleaded that he was a purchaser 
f«r value without notice. The legal estate was outstand- 
ing in another person. It was held by Lord Eldon that 
the interests being equitable, and the equities equal, the 
lien of A.« who was first in time, must prevail against C.'s 
mortgage. (Mackreth v. Symmons, 15 Ves. 329.) 

A., being entitled to the equity of redemption in certain PhiUipi t. 
lands, first charged them with an annuity to B., and then * 
settled them upon his marriage by a conveyance made 
subject ±o the existing mortgage, but taking no notice of 
the annuity. Ultimately B. filed a bill against those 
claiming under the settlement for payment of his annuity, 
to which the defendants pleaded orally at the bar that 
they were purchasers for valuable consideration without 
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notice. Held, that, eyen if such a defence could be set 
up orally, it was not applicable to the case, because the 
defendants were the purchasers of a merely equitable 
interest which they acquired subject to the rights of the 
annuitant(/%iaip« v. Phillipa, 31 L. J. (N. S.) Ch. 321.) 

Conditiona The Fule has been stated to involve two con- 

of Rule 2. ^^i^^ ._ 

1. Absence Condition 1. The owner of the prior interest 
andnegii- must not have forfeited his priority by conduct 

involving fraud or negligence. 

This subject is considered in Chapter IV. 

2. Of a Condition 2. The owner of a later interest must 
right to not for any other reason have a better right to call 
1^"* ® for the legal estate. 

A better equity of this kind has been said to 
arise "where a second incumbrancer without 
notice takes a protection against a subsequent 
incumbrancer which the prior incumbrancer has 
neglected to take." {Foster v. Cockerell, 3 CI. & F. 
456.) So " a declaration of trust by a trustee in 
whom the legal estate is vested has always been 
considered of great weight in the determination 
of equitable rights" ( Wilmot v. Pike, 5 Hare, 22) ; 
and before the passing of the Act " to render the 
assignment of satisfied terms unnecessary" (8 & 9 
Vict. c. 112), a declaration of trust of an out- 
standing term, accompanied by a delivery of the 
title-deeds creating and continuing the term, was 
said to give a better equity than a mere declara- 
tion of trust to a prior incumbrancer. (Foster v. 



estate. 
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Cockerdl, 3 CI. & F. 456.) But since the date of 
this Act much former learning upon this point 
has, with the extinction of the terms, become itself 
extinct, and it is conceived that an equitable pur- 
chaser or incumbrancer who complies with the 
first of the above conditions is now virtually in aU 
cases entitled to priority (a). 

(a) In Layard t. Maud (L. B. 4 £q. 397), Malins, V.C, is reported 
to hare Udd it down aa a geneial principle tint one "equitable 
mortgagee without poaseesion of the deeds most be postponed to another 
who has that possession" (p. 406). Bat this dictum appears to be incon- 
sistent with other anthorities, and it is apprehended that, in the absence of 
fraud or neg^gence, the non-possession of the title-deeds is not sufficient to 
postpone an eaziier to a later incumbranoer. (See fhrther on this point. 
Appendix IL to Chapter IV^ mfira, p. 65, et seq.). 
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CHAPTER HI. 



Definition 
of words 
purchaser 
and mort- 
gagee. 



Bole as to 
notice. 



OF NOTICE AS AFFECTING PRIOIIITY. 

In the following Rule, and where hereafter 
used, the word purchaser is meant to include every 
person who, for a price paid, or other valuable 
consideration, has acquired by contract an estate 
or interest, not redeemable, in property ; and the 
word mortgagee is meant to include every person 
who has acquired by contract an estate or interest 
in property as a security for the re-payment of 
money, or the discharge of an obligation. 

Rule. — Where any purchaser or mortgagee of 
property (a) has notice, at or before the time when 
he pays or gives valuable consideration, (6) of some 

(a) The broad principle of the rules with regard to notice, fraud, and 
negligence, as affecting priority, is of course applicable to personal, as 
well as to real property. 

(h) In Wigg v. Wigg, 1 Atk. 882, Lord Hardwicke is reported to have 
held that a purchaser having notice of a prior interest after payment of the 
purchase money, but before conyeyance, is not entitled to the protection of 
the legal estate ; and the reason has been said to be that some suspicion 
arises from not taking the legal estate at the time when the money is paid. 
(See Mackreth y. Symmona, 15 Ves. 835, per Sir S. Komilly in argument.) 
Of this decision it has been remarked (Dart, V. & P. 4th ed., ii., 760), thai 
"the point is one which will require much consideration when it again 
arises," and, if not expressly overruled, the determination seems certainly 
to be inconsistent with later judicial dicta upon the subject. In Beckett v. 
Cordley (1 Bro. C. C. 862), Lord Thurlow observed that " the time when 
the money was advanced is that at which the notice is material" (p. 857) ; 
and in Pitcher v. Rawlins (L. R. 7 Ch. 259), Lord Hatherley said, " In 
itself it is immaterial whether the purchaser knows or not that another has 
an equitable interest prior to his own, provided he did not know that &ct 
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prior adverse claim to, or interest in, such property, 
he cajmot afterwards assert his own title, in priority 
to the claim or interest of which he was so aware. 
{Le Neve v. Le Neve, Amb. 436 ; 2 Wh. & Tud. 
L.C., 3rd ed., 28) (c). 

In determining the priority of adverse claims to, in ^hat 

• , J • 1 1 ii 1 • /» J • cases ques- 

or mterests in land, the question oi notice can tionsof 
only arise in cases where it is sought to postpone arbeT 
a legal title to some prior equitable right. As 
between equitable interests only it is obvious that 
the presence or absence of notice is immaterial. 

"The ground of the rule is plainly this: that the Rule ex- 
taking of a legal estate after notice of a prior right makes P^*^®^- 

a person a maid fide purchaser This is a species 

of fraud or dolus malua fraud, or mala fides, 

therefore is the true ground on which the Court is 
governed in cases of notice." (Le Neve y. Le N'eve, Amb. 
445, per Lord Hardwicke, L.C.) 

Limitation 1. A purchaser or ^ mortgagee. Two Umi- 
who has nimselt notice or a prior equitable rule of 
right, but acquires a legal title from a person ^^^^^' 
who is without such notice, is entitled to the 
same protection as his vendor, " as otherwise it 

on paying his purchase money " (p. 267), The decision in Wigg v. Wigg 
appears moreoyer to be at yariance with the rule which, as we have seen, 
allows a third mortgagee to obtain priority over the second incumbrancer 
by tacking the legal estate notwithstanding notice of the prior interest, 
provided be had not such notice when the money was lent (see antCy p. 15). 
Upon the whole it is conceived that the case can hardly be relied upon at 
the present day as an authority for the proposition which it is thought to 
support. 

(c) The author must acknowledge his obligations in this chapter to the 
admirable note to Le Neve v. Le Neve, in White & Tudor*s Leading Cases, 
3rd ed., vol. ii., p. 28. He has not had the advantage of consulting the 
fourth edition of this work. 
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would very much clog the sale of estates." {Low- 
tker V. Carlton, 2 Atk. 242, and Brandlyn v. 
Ord, 1 Atk. 571.) 

Limitation 2. A purchaser or mortgagee, ac- 
quiring a legal title from a person who has notice 
of a prior equitable right, but not having himself 
such notice, is, by virtue of his own good faith, 
entitled to protection, for " his own bona fides is a 
good defence, and the vnala fdes of his vendor 
ought not to invalidate it." {Mertins v. Jolliffe, 
Amb. 313, and Lewin on Trusts, 5th ed. 617.) 

Notice may be either 

Three 1. Actual, or 

classes of ^• ^ 

notice. 2. Implied, or 

3. Constructive. 
These three classes of notice may involve widely 
different degrees of moral culpability, but are in 
their legal consequences identical. (Sheldon v. 
Cox, 2 Eden, 228.) 

I. Actual Notice. 
Definition Bv actual notico is meant notice of matters and 

of actual , 

notice. instruments which are by sufficient evidence proved 
to have been brought to the direct personal know- 
ledge of the party whom it is sought to affect with 
such information. 

"The rule is settled that a purchaser is not bound 
to attend to vague rumours — to statements by mere 
strangers; that a notice in order to be binding must 
proceed from some person interested in the property." 
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(Barnhart v. OreenshieldSy 9 Moore, P. C. 36, per Cur. ; 
cf. dictum of Sir R. P. Arden, in Jolland v. Stainbridge^ 
3 Ves. 486, and of Lord St. Leonards, in Sugden, V. & P., 
14th ed., 755). 

There does not, however, appear to be any posi- ^tic^how 
tive decision in support of the latter part of this v^^^^- 
dictum, which should, it has been observed, be 
cautiously acted upon in practice {d). It would 
seem more consistent with "the ground of the 
rule" to say that the question of notice should in 
every case be treated as a question of fact to be 
determined by the particular evidence ; and that 
whatever is proved to have brought the matter or 
instrument relating to the adverse title distinctly 
to the knowledge and attention of the person whom 
it is sought to affect, should, irrespective of the 
quarter from which it proceeds, be deemed effectual 
and sufficient notice. 

II. Implied Notice. 

By implied notice is meant the notice which is implied 
in a Court of Law imputed to a principal of matters Definition 
and instruments which the agent whom he em- ^ 
ployed knew, or ought to have known, and to have 
communicated to the principal. 

RuLE.^ — Where an agent acquires, in the trans- Buieu to 

.• /• 1 1 •i*iii • implied 

action 01 purchase or mortgage in wnicn the prm- notice, 
cipal employs him, actual or constructive notice 
of a matter or instrument material to such trans- 
action, and which it is the duty of the agent to 

(d) Dart, V. ft P., 4th ed., toI. ii, p. 785. 
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know, and to communicate to the principal, the 
notice so acquired is implied notice of such matter 
or instrument to the principal. {Fuller v. BeTv- 
nett, 2 Hare, 394) (e). 

Exposition '' It has been held^ over and over again, that notice to 
^ji^l^\ a solicitor of a transaction, and about a matter, as to 
HarL which it is part of bis duty to inform himself, is actual 
notice to the client. Mankind would not be safe if it 
were held that, under such circumstances, a man has not 
notice of that which his agent has actual notice of. The 
purchaser of an estate has, in ordinary cases, no personal 
knowledge of the title, but employs a solicitor, and can 
never be allowed to say that he knows nothing of some 
prior incumbrance because he was not told of it by his 
solicitor." {RoUand v. Hart, L. R. 6 Ch. Ap. 681 — 2, 
per Lord Hatherley, L.C.) 
In Boursot " According to the doctrine of equity, a purchaser has 
V. Savage, constructive notice of that which his solicitor in the 
transaction of the purchase knows, with respect to the 
existence of the rights which other persons have in the 
property. It is a moot point upon what prin- 
ciple this doctrine rests. It has been held by some that 
it rests on this : that the probability is so strong that 
the solicitor would tell his client what he knows himself, 
that it amounts to an irresistible presumption that he 
did tell him ; and so you must presume actual notice on 
the part of the client. I confess my own impression is, 
that the principle on which the doctrine rests is this : 

(e) The doctrine of notice through an agent is sometimes treated as a 
branch of constractiye notice. It is, however, essentially distinct from the 
latter, and depends upon quite different principles. Constmctiye notice 
is, as will be seen hereafter, the notice imputed to a person in a Court of 
Law by virtue of a construction placed upon particular conduct, whether of 
act or omission. Implied notice is the notice imputed to a principal by 
virtue of his implied identity with the agent whom he employed, and who 
is shown to have been actually or constructively affected with it. 
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That my solicitor is alter ego — he is myself; I stand in 
precisely the same position as he does in the transaction, 
and therefore his knowledge is my knowledge; and it 
would be a monstrous injustice that I should have the 
advantage of what he knows without the disadvantage. 
But whatever be the principle upon which the doctrine 
rests, the doctrine itself is unquestionable/' (Boursot v. 
Savage, L. R. 2 Eq. 142, per Kindersley, V.C.) 

The rule of implied notice involves two con- Two con- 
ditions : r^^Mto 

Condition 1. Notice to the agent, in order to ^tioe: 
bind the principal, must be notice given to, or ^* J^ 
acquired by, the agent, in the transaction in which ^^ ^ ^ 
the principal employs him. tnmsae- 

" In the case of Fitzgerald v. Faiconberg (Fitzgib. 207), Beoog- 
it was held, that the notice should be in the same trans- ^^^^ 
action: This rule ought to be adhered to, otherwise it ▼; War- 
would make purchasers' and mortgagees' titles depend 
altogether on the memory of their counsellors and agents, 
and oblige them to apply to persons of less eminence as 
counsel, as not being so likely to have notice of former 
transactions/' ( Warrick v. Warrick, 3 AtL 294, per Lord 
Hardwicke, L.C.) 

" The rule that notice to the solicitor will not bind the in FuiUr 
client unless it be in the same transaction, or at least ^' ^<^«^« 
during the time of the solicitor's employment in that 
transaction, I have always understood to be a nde positivi 
juris, adopted by courts of justice in favour of innocent 
purchasers ; and the reason and the policy of the rule 
appear to me to show that such is the case/* (Fuller v. 
Bennett, 2 Hare, 404, per Wigram, V.C.) 

The principal involved in this limitation of the Explained 

iiiii i*-i ^ Mount" 

rule has been thus explained : — f^d y. 

" The agent stands in place of the principal, and notice 
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Example. 

PuOtTY, 

BenneU. 



therefore to the agent is notice to the principal ; but he 
cannot stand in the place of the principal until the re- 
lation of principal and agent is constituted ; and as to all 
the information which he has previously acquired the 
principal is a mere stranger/' {Mountford ▼. Scoit^ 3 Mad. 
40) (/). 

A., pending a treaty for the sale of a certain estate to 
B., agreed to give C. a mortgage upon the property in 
question as security for an antecedent debt. Notice of 
this agreement was given to 6. s solicitors. R eventually 
purchased the estate from the heir and devisee of A., and 
conveyed it by way of mortgage to D. The same 
solicitors were concerned for B., from the commencement 
of the treaty with A. until the final purchase of the 
estate, and for D. in the business of the mortgage : Held, 
that B. had, through his solicitors, implied notice of the 
agreement with C, and that D. was also boimd by it, 
" because the solicitor he employed in the business of the 
mortgage had notice of the plaintiff's (C.'s) interest, as 
the solicitor of the mortgagee in the very transaction in 
which he (D.) so employed him." {FvUer v. Bennett^ 2 
Hare, 394 See RoUand v. HaH, L. R 6 Ch. Ap. 678.) 

Exception Exceptioti to Condition I. If both parties to the 
condition transaction employ the same solicitor, each will be 

(/) The coirectneBB of tbis diotum was afterwards queationed by Lord 
Eldon (S. C. on Appeal, Turmer y. RuudL, 274), who observed that he should 
be unwilling to go so fiur aa to say that if an attorney had notice of a 
transaction in the morning he should be held to haye forgotten it in the 
eyening. In Mountford y. ScoU, howeyer, the same solicitor was employed for 
both parties, and in this case, au will be seen hereafter, the rule requiring the 
agent's notice to be in the same transaction in which the principal employs 
him has been less strictly adhered to. In FvUer y. Bennett, Sir J. Wigram 
said that he could not think that Lord Eldon, in the language he used 
extra-judicially in Mountford y. Scott, intended to shake the general doc- 
trine which he (Lord Eldon) as well as Lord Hardwicke and other judges 
had so often insisted upon, and added that it was not necessary so to 
understand Lord Eldon's language when construed with reference to the 
circumstancea of the case before him. (See 2 Hare, 404, 405.) 
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bound by implied notice of whatever the solicitor ofmieas 

•^ ^ to implied 

he SO employs knew, or ought to have known, and notice 
to have communicated in that capacity, notwith- BameaoU- 
standing that the solicitor's knowledge was not employed 
actually acquired in such transaction. parties. 

" Cases may easily be suggested in which it would be ^^^: 
impossible that a solicitor should have forgotten a fact Fuller y. 
recently under his view, with notice of which, however, -Sfenneo. 
it would be impossible to affect his client, wniess the cir- 
cvmstance of his being solicitor for both parties be intro- 
duced into the case. And it is equally clear that, where 
that circumstance forms part of the case, a purchaser 
may be affected with notice of what the solicitor knew 
as solicitor for the vendor, although as solicitor for the 
vendor he may have acquired his knowledge before he 
was retained by the purchaser. Whatever the solicitor, 
during the time of his retainer, knows as solicitor for 
either party, may possibly, in some cases, affect both, 
without reference to the time when his knowledge was 
first acquired." (Fuller v. Bennetty 2 Hare, 403 — 4.) 

A. made three successive mortgages to B., C, and D., Examples 
which were all transacted by the same '' scrivener." B. Broikerum 
joined in the last mortgage, and agreed that after he was ^- ^*^- 
paid he would hold the property in trust for D. Held, 
that the scrivener's notice of C.'s security was notice 
also to D., and that the latter must be postponed to C. 
(Brotherton v. ffaU, 2 Vem. 574.) 

A. mortgaged a property to B. and C. successively, and Hargreavet 
then gave a further charge to B. The same solicitor was JJ^**" 
employed for mortgagor and mortgagee in all three trans- 
actions. Held, that B. had implied notice of C/s incum- 
brance, and that the latter was entitled to priority over 
B/s further charge. {Hargreaves v. Rothwell, 1 Eeene, 
154.) 

Condition 2. The notice must be notice of Second 

oonditioii 
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of rule 88 some matter material to the transaction, and which 

to implied 

notice. It it is the dutv of the agent to communicate to the 

muBt be • . I 

notice of 8 prmcipal. 

matter 
material to 

the tran». «« When constructive notice is based upon the supposed 

suted • knowledge of an agent, it is necessary not only that the 

WyUU y. knowledge of the agent should be derived from the same 

^^^^ transaction, but it must be knowledge of that which is 

material to the transaction, and of something which it is 

the duty of the agent to make known to his principal, 

because the doctrine is based on the assumption that the 

agent told the principal something which it was important 

that he should know. But the knowledge by the agent 

of a fact which at that time was wholly immaterial, 

could not raise any presumption of its having been 

communicated." {WyUie v. Pollen, 82 L. J. (N. S.) Ch. 

783, per Lord Westbury, L.C.) 



in same 
case. 



lUufltrated For this reason the transferrees of a mortgage 
were held not to be affected by the knovsrledge of a 
solicitor, acting for them ministerially in the trans- 
fer, of an incumbrance subsequent to the original 
mortgage, so as to prevent them from tacking 
further advances. {Wyllie v. PolleUy supra). In 
this case, Lord Westbury, L.C., also pointed out 
that the solicitor, whose notice affects his client, 
must be " the solicitor for the confidential purpose 
of advising ;" and that " unless he comes within 
that description, the doctrine of constructive notice 
will not apply f and he accordingly held that the 
employment of a solicitor to do a merely minis- 
terial act, such as procuring the execution of a 
deed, did not constitute that solicitor an agent 
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within the meaning of the rule relating to implied 
notice. 

Exception to Rule of Implied Notice. Where Exception 
the a^ent has been efuilty of fraud which it is implied 

^ o ./ ^ notice iu 

necessary that he should conceal from the prin- case of 
cipal, notice of such fraud will not be imputed to the agent. 
the principal. 

The solicitor of A., a widow lady, invested money be- Example, 
longing to the latter upon the security of certain lease- Kennedy v. 
hold property, and afterwards, by a fraudulent pretence, ^»'«^- 
obtained her execution to a deed purporting to be an 
assignment of the security, but not of the debt, to him- 
self. The deed, besides being peculiar in form, had a 
receipt indorsed upon it which was in an unusual place, 
and in other respects presented a suspicious appearance. 
The solicitor subsequently got in the equity of redemp- 
tion, and mortgaged the property to B., who did not 
employ any other solicitor. Held (on Appeal), in a suit by 
A. to set aside the assignment executed by her in fitvour 
of the solicitor, that the irregular circumstances of the 
deed were suflScient to fix B. with constructive notice of 
the fraud which had been committed, and that A. was on 
this ground entitled to relief, but that B. was not bound 
by implied notice of the fraud which had been perpe- 
trated by the solicitor whom he employed, merely because 
the latter, *' the contriver, the actor, and the gainer of 
the transaction," knew it all well. (Kennedy v. Greeny 
3 M. & K. 699 ; and see Re European Bank, L. R. 5 Ch. 
Ap. 358.) 

But the fraud by the agent, notice of which is Restricted 
not to be imputed to the principal, must be a of this 
fraud rendering concealme7it necessary. " It must 
be made out that distinct fraud was intended in 
the very transaction, so as to make.it necessary for 



34 



THE LAW OF PRIORITY. 



the solicitor to conceal the facts from his client in 
order to defraud him." {Rolland v. Hart, L. R. 
6 Ch. Ap. 682-3.) In other words, it must be 
fraud apart from the non-disclosure by the agent 
of that which he knew and ought to have com- 
municated. The fraud, which simply consists in 
not communicating to the principal that which the 
agent knew, and ought to have communicated, 
and the proof of which therefore depends upon 
whether that which ought to have been commu- 
nicated was or was not in fact made known, will 
not have this effect. The distinction may be best 
explained by an example. 



Atterhury 
V. WctUU, 



Example. A solicitor, who was the second mortgagee of certain 
freehold houses, submortgaged his security to persons 
through whom the plaintiffs claimed. He afterwards 
joined with the first mortgagee and the mortgagor in a 
new mortgage of part of the property to the defendant. 
In this transaction he acted as the solicitor of all parties^ 
and suppressed all mention of the submortgage. Held, 
that the case was not governed by Kennedy v. Green, and 
that the defendant was bound by constructive notice of 
the submortgage. Turner, L. J., said, "The case of 
Kennedy v. Green was much relied on upon the part of 
the defendant, but I think that case does not govern 
cases like the present. In that case there was fraud 
independently of the question whether the act which had 
been done had been made known or not In cases like 
the present the question wholly depends upon whether 
the act which has been done has been made known or 
not." {Atterhury v. Wallis, 8 De G. M. & G. 466; and cf. 
Hewitt V. Looaemore, 9 Hare, 455-6 ; Sharpe v. Foy, L. 
R. 4Ch. Ap. 35.) 
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III. Constructive Notice. Construc- 

tive notice. 

By constructive notice is meant the notice which Definition 
is in a court of law imputed to a person of matters ' . 
and instruments which such person ought to have 
known, and which he might by the exercise of 
ordinary diligence on the part of himself, or of his 
agent (gr), have learned. 

Rule. — ^Where any purchaser or mortffaeree of ^"^^ ^^ 

•^ "^ ° *^ construc- 

land, tive notice. 

(a) has actual or implied notice, at or before the 
time when he pays or gives valuable consideration, 
of any circumstance which is admitted to affect, or 
which may reasonably be presumed to affect, the 
property in question ; or 

(b) wilfully, or through negUgence on the part 
of himself, or of his agent, omits to investigate the 
title, or to require such evidence as he has a right 
to ask for in respect of it ; 

Such person is presumed to have had notice of 
all mattei15 and instruments of which by ordinary 
diligence in inquiry respecting such circumstance, 
or in making such investigation, or by the pro- 
duction of such evidence, he or his agent would 
have been informed. {Jones v. Smith, 1 Hare, 
43.) 

"I believe I may with sufficient accuracy assert that Division of 

, , . , cases re- 

the cases in which constructive notice has been esta- latingto. 

ig) By "ordinary diligence," is meant the diligence which every person 
is expected to exercise for the protection of his title, or of the evidence of 
his title, to property. See Appendix I. to Chapter IV., infra, p. 61. 

D 2 
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blished resolve themselves into two classes : — First, cases 
in which the party char<;ed has actual notice that the 
property in disj)ute was in fact charged, incumbered, or 
in some way affected ; and the Court has thereupon 
bound him with constructive notice of facts and instru- 
ments to a knowledge of which he would have been led 
by an inquiry after the charge, incumbrance, or other 
circumstance affecting the p}x:)perty, of which he had 
actual notice : and, secondly, cases in which the Court 
has been satisfied from the evidence before it that the 
party charged liad designedly abstained from inquiring 
for tlie very purpose of avoiding notice." (Jones y. Smith, 
1 Hare, 55-6, per Wigram, V. C.) (A). 

It will be convenient to iUustrate the subject 

under the divisions indicated in the rule. 

Rule as to (i \ Rule as to first class of cases relating to 

first class ^ ' _ ^ *^ 

of cases constructive notice. 

relating to 

construe- Where any purchaser or mortgagee of land has 
actual or implied notice, at or before the time when 
he pays or gives valuable consideration, of any 
circumstance which is admitted to affect, or which 
may reasonably be presumed to affect^ the pro- 
perty in question, he is presumed to have had 
notice of all matters and instruments of which, by 
ordinary diligence in inquiry respecting such cir- 

(h) This exposition of the suhject was, with some reason, objected to as 
defective in not expressly taking into account those circumstances of negli- 
gence which may, equally with fraud, affect a purchaser with constructive 
nntice of matters to a knowledge of which ordinary diligenrie would have 
led him. However, in a later case of West v. Reid (2 Hare, 249), the 
Vice-Chancellor observed that nothing could have been further from his 
intention in the language used by him in Jones v. Smith than to say any- 
thing which should lead to the conclusion that there may not be a degree 
of negligence so gross that a Court of Justice might treat it as evidence of 
fraud, and visit it with the consequences of fraud, although (morally speak- 
ing) the party chargeable might be perfectly innocent. (2 Hare, 257.) 



tive notice. 
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cumstance, he or his agent would have been in- 
formed. {Bisco V. Earl of Bahbvjy, 1 Ch. Ca. 
291.) 

" I apprehend that when a person, having knowledge Stated in 
of such facts as would lead any honest man using ordi- y. Jordan. 
nary caution to make further inquiries, does not make, 
but on the contrary studioui>ly avoids making, such 
obvious inquiries, he must be taken to have notice of 
those facts, which, if he had used ordinary diligence, he 
would readily have ascertained." {Whitbread v. Jordan, 

1 Y. & C. Exch. 328, per Alderson, B.) 

A purchaser bought with notice of a mortgage which Examplea. 
was mentioned in his conveyance. Held, that he was ^^^7. 
bound by constructive notice of other incumbrances to Lord Ban- 
which the mortgage referred. " The mortgage/' said 
Lord Nottingham, "was excepted from the conveyance, 
and therefore a purchaser could not be ignorant of the 
mortgage, or that would have led him to the other deeds 
in which, pursued from one to another, the whole case 
must have been discovered to him." {Bisco v. Earl of 
Banbury, 1 Ch. Ca. 29 1 , and cf. Coppin v. Femyhaugh, 

2 Bro. C. C. 291.) 

C. lending money on the security of an estate which Tai/lor t. 
was already in mortgage to A. and B , was informed that 
the latter had a judgment upon the property, but nothing 
was said about a mortgage. Afterwards C. got in the 
legal estate from A. and bought the property. Held, in 
a suit by B., praying to be let in to redeem the first 
mortgage, and to set aside the sale to C, that notice of 
the judgment was sufficient to put C. on inquiry as to 
B.'s actual rights, and was therefore equivalent to direct 
notice of the mortgage. "Though C. has acquired the 
legal estate, it is clear that before taking his mortgage 
he knew that B. had an honest charge on the estate, and 
even had it been but a judgment, it would still liave been 
a lien on the land, and therefore notice of some species 
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of prior incumbrance, which would have bound the mort- 
gagee ; and it became C. 8 duty to ascertain, as he might 
have done, the true state of the fact." {Taylor v. Baker, 
5 Price, 310.) But as to notice of modern judgments, see 
infra, pp. 44-5. 

A purchaser took a conveyance of a property by a 
deed which contained an inaccurate recital of a will. An 
examination of the latter would have shown that the 
vendor had no right to convey. Held, that the purchaser, 
who bad not investigated the title, was constructively 
bound with notice of the contents of the will {Hope v. 
LiddeU, 21 Beav. 183). This decision was in accordance 
with what was said by Wigi'am, V. C, in Keesom v. 
Clarkson (2 Hare, 1 63) : " Whenever you find one deed 
referred to by another, the person who claims under the 
deed referred to is bound at his peril to ascertain the 
contents of that deed" (p. 173). 

Upon the same principle, a purchaser, who 
knows the property to be in the possession of a 
tenant, is constructively bound by notice of the 
rights and interests of the latter connected with 
the tenancy. 



Kecog- "Whatever puts a purchaser upon inquiry shall be 

Daniels v. held notice ; and if therefore he knows that a tenant is 

Davison. [^ possession he is considered as having notice of the 

whole extent of his interest." (Daniels v. Davison, 16 

Ves. 251, per Lord Eldon, L. C.) 

" Whoever purchases an estate from the owner knowing 

it to be in the possession of tenants, is bound to inquire 

into the estates those tenants have." (Taylor v. Stibbert, 

2 Ves. jun. 440, per Lord Loughborough, L. C) 

Example. A. contracted to buy property which he knew to be 

Jamesv ^^ *^^^ possession of a yearly tenant. He afterwards dis- 

Lichfield. covered that the tenant had an agreement for a lease. 



In Taylor 
T. Stibbert 
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Held, that he was bound by constructive notice of the 
agreement, and could not enforce specific performance 
with compensation. {Ja/mes v. Lichfield, L. R 9 Eq. 

51.) (i). 

But constructive notice is not to be imputed to 
a purchaser unless he has been guilty of fraud or 
neghgence. 

" If there is not actual notice that the property is in Limitation 
some way affected, and no fraudulent turning away from J*o first" 
a knowledge of facts which the res gestce would suggest class of 
to a prudent mind; if mere want of caution, as distin- ingtocon- 
miished from fraudulent and wilful blindness, is all that ^^"ictive 

° , . notice 

can be imputed to a purchaser, there the doctrine of con- stated in 
structive notice will not apply ; there the purchaser will sn^J' 
in equity be considered, as in fact he is, a bond fide pur- 
chaser without notice." (Jones v. Smith, 1 Hare, 55-6, 
per Wigram, V. C.) 

A., before advancing money on a mortgage of property Example, 
belonging to a married woman, inquired of the mort- joiiery, 
gagor and his wife whether the property was in settle- Smiik, 
ment, and was informed, contrary to the fact, that the 
settlement admitted to have been made upon their mar- 
riage did not affect the proposed security. A. upon this 
advanced his money without looking into the settlement, 
which, however, gave to the mortgagor power to raise by 
mortgage a specified sum. Held, that the case could not 
be brought within the scope of the authorities, which 
at once establish and limit the doctrine of constructive 
notice, and that as to all the money which he had lent 
A. must be treated as a mortgagee without notice in 
priority to the persons claiming under the settlement. 

(t) A statement of five other well known but less Batis&ctory examples 
ot the law of constractiTe notice, riz., Perrars v. Ckerry, Davies v. Thomas, 
Penny v. Watts, Whitbread v. Jordan, and Daniels v. Dariaont will be found 
in the Appendix to this chapter. 
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{Jones V. Smithy 1 Hare, 43 ; affirmed on appeal, 1 
Ph. 244.) 

Rule as to (2.) Rulc as to second class of cases relating to 

Becond . , • ... 

class of constructive notice. 

cases relat- ttti i i i» i j 

ingtocon- Where any purchaser or mortgagee ot land 
notice. wilfiilly, or through negligence, on the part of 
himself or of his agent, omits to investigate the 
title, or to require such evidence as he has a right 
to ask for in respect of it, he is presumed to have 
had notice of all matters and instruments of which, 
by ordinary diligence in such investigation, or by 
the production of such evidence, he or his agent 
would have been informed. {Hiern v. Mill, 13 
Ves. 114.) 

Stated in " I think that in transactions of sale or mortgage of 
Loos^wre ^^tates, if there be no inquiry as to the title-deeds which 
constitute the sole evidence of title, the Court is justified 
in assuming that the purchaser or mortgagee has abstained 
from making the inquiry from a suspicion that his title 
would be affected if it was made, and is therefore bound 
to impute to him the knowledge which the inquiry, if 
made, would have afforded." (Hewitt v. Loosemore, 9 
Hare, 458, per Turner, V. C.) 
Examples. A. deposited the deeds of an estate by way of an equit- 
Birch V. ^-ble Security with B., and fourteen years afterwards gave 
EUames. ^ legal mortgage of the same property to C, who had 
notice of the deposit, but avoided inquiry as to the pur- 
pose for which it was made. Held, that he must be taken 
to have had notice of B.'s interest, and that the latter 
was entitled to priority. {Birch v. Mlames, 2 Anst. 427.) 
^^ ' A. deposited with B. the title-deeds of certain property 

which belonged to him, as a security for money advanced, 
and agreed in writing to give a legal mortgage of the 
estate. Before any mortgage had been executed, A. put 
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up the property for sale by auction when it was pur- 
chased by, and subsequently conveyed to. C, who had no 
direct notice of B/s interest, but from the evidence 
appeared to have made no inquiry about the deeds. 
Held, in a suit by B. to establish his charge, that C. had 
been guilty of gross negligence which affected him with 
constructive notice of B.'s rights, and that he must there- 
fore be postponed to B. {Hiem v. Mill, 13 Ves. 114.) 

A. agreed to sell an estate to B. for £1400, of which Worthing- 
£1000 was to remain on mortgage of the properly. A. j^,Ia». 
conveyed the estate but retained the conveyance, and 
the title-deeds. B. afterwards mortgaged the property to 
C, who did not investigate the title, or make any inquiry 
after the deeds. Held, in a foreclosure suit by A.'s 
representatives, that they were entitled to priority over 
C. {Worthington v. Morgan, 16 Sim. 547.) 

A., being entitled under a settlement to a life interest Jackson v. 
only in certain property, and having possession of the ^^* 
deeds, pretended that she was absolute owner, and in 
consequence of a marriage with B. conveyed to him the 
estate in fee. Held, that if B. had with due diligence 
investigated the title h would have found that his in- 
tended wife had only a life interest, and must therefore 
be fixed with constructive notice of the settlement. 
(Jackson v. Rowe, 2 Sim. & St. 472 ; c£ Ogilnie v. Jeaffre- 
8on, 2 Giff. 253.) 

And it has been held that, notwithstanding conditions Petoy. 
of sale limiting the extent of title, a purchaser, not 
insisting on the production of a deed beyond those limits 
of which he has notice, will be constructively bound by 
notice of the contents of such deed. (Feto v. Hammond, 
30 Beav. 495 ) 

In this class of cases, as in the former, the prin- i^imitation 

' ' -t^ of rule as 

ciple holds good that constructive notice is not to *^ second 

cia>ss 01 

be imputed to a purchaser, or to a mortgagee, pases reiat- 
unless he has been guilty of fraud or negligence, struetivc 
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Stated in '' The law as I collect it from the authorities stands 
Zowtemorf. *^"® ' That a legal mortgagee is not to be postponed to a 
prior equitable one upon the ground of his not having 
got in the title-deeds, unless there be fraud or gross and 
wilful negligence on his part. That the Court will not 
impute fraud or gross or wilful negligence to the mort- 
gagee if he has bond fide inquired for the deeds, and a 
reasonable excuse has been given for the non-delivery of 
them ; but that the Court will impute fraud or gross and 
wilful negligence to the mortgagee if he omits all inquiry 
as to the deeds. And I think there is much principle 
both in the rule and in the distinctions upon it. 

" When this Court is called upon to postpone a legal 
mortgagee its powers are invoked to take away a legal 
right, and I see no ground which can justify it in doing 
so except fraud or gross and wilful negligence, which in 
the eye of this Court amounts to fraud." {Hewitt v. Loose- 
more, 9 Hare, 458 ; per Turner, V. C.) 
Examples. A. deposited the title-deeds of property with B. to 
Plumb y, secure an existing debt, and afterwards conveyed the 
Fluttt. same premises to C. It appeared from the evidence that 
previously to, and at the time of completing his purchase, 
C. had made inquiry respecting the deeds. Held, in a 
suit by B. to realize his security, that there was nothing 
to fix C. with constructive notice of B.'s charge; and 
the bill was dismissed with costs. ( Plwmh v. FluUt, 
2 Anst. 432.) 
Eapin v. A. gave to B. an equitable mortgage by deposit of the 

Ptmherton. ig^se of a house in Southampton Street, and afterwards 
executed a legal assignment of the same property to 
C. who previously to, and at the time of, taking the 
assignment inquired for the lease, when he was told by 
A. that it was mislaid, but that he (A.) would look for it 
and hand it over. Held, that as C. had not been guilty 
of fraud or negligence, and could not be shown to have 
had any knowledge of B.'s incumbrance, he was in the 
position of a purchaser for value without notice, and a 
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bill filed by B. to establish his priority was dismissed 
with costs. (Ilspin v. Pemberton, 4 Drew, 333 ; S. C, 3 
De a & J. 547 ; cf. Ratdiffe v. Barnard, L. R. 6 Ch. Ap. 
652.) 

Exceptions to the General Rule of Notice. S'rok^f* 

... notice. 

Exception 1. — ^As to notice of a pnor voluntary j ^o^ice 
conveyance. t^ ^. 

A purchaser or mortgagee of land is not affected ▼«!«»««• 
by notice of a prior voluntary conveyance by his 
vendor of the same property. (Doe v. Manning, 
9 East, 59 ; Stickle v. Mitchell, 18 Ves. 101.) 

" On the 27th of Elizabeth (k), every voluntary convey- Groand of 
ance made where there is afterwards a subsequent con- ^^ ?o 
veyance made for valuable consideration, though no fraud Taumtend 

..11 ., 1 . . T. WtncL' 

in that voluntary conveyance, nor the person making it at jMm. 
all indebted, yet the determinations are that such mere 
voluntary conveyance is void at law by the subsequent 
purchase for valuable consideration." {Lord Townsend 
V. Wmdha/m, 2 Ves. sen. 10, per Lord Hardwicke, L. C.) 

The ground upon which this exception rests is Expiamei 
that the mere absence of consideration in the case 
of the voluntary conveyance, coupled with the 
subsequent sale, is sufficient evidence of an intent 
to defraud the purchaser within the meaning of the 
statute, and thereby absolutely annuls the deed, 
so that the purchaser cannot be affected with 
trusts which have ceased to exist, although he 
may have advanced his money with ftdl notice of 
their creation. But " if the person to whom the Jj[™cxccp- 

ik) Stat. 27 Eliz. c. 4. 
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tion stated voluiitaiy conveyance is made sells and conveys 
^RusK^m. ^^^ value, that which was in its creation a volun- 
tary conveyance, and voidable by a purchaser, 
becomes good and unavoidable by matter ex post 
facto, and will be considered as made upon valu- 
able consideration." {Doe v. Riisham, 17 Q. B. 732, 
per Lord Campbell, C. J. ; Prodgers v. Langham, 

1 Sid. 133 ; George v. Milbank, 9 Ves. 190.) 

-A^ to ^ It would seem to be the better opinion, although 

notice of a , . 

prior the point has never been expressly decided, that 

voluntary ^ . , 

convey- a purchaser or mortgagee, even without notice, 

ance to a , 

charity. caimot avoid a prior voluntary conveyance to a 
charity, a case in which, as it has been well ob- 
served, the presumption of fraud arising from the 
absence of considei-ation is rebutted by the nature 
of the gift. (See May on Voluntary and Fraudu- 
lent Alienations of Property, p. 190, and cases 
there cited.) 

2. Notice Exception 2. — As to notice of judgments and 

menta and CrOWU debtS. 

debts. (a) Notice of a judgment entered up against 

notTcrof"" 1^^^ P^i^^ ^^ ^^^ 23rd of July, 1860, does not 
judgments, aff^c^^ -^hc title of a purchaser or mortgagee of such 

land, unless such judgment has been registered 
and re-registered in the Court of Common Pleas 
within five years previous to the completion of the 
purchase or security. (1 & 2 Vict. c. 110, s. 11 ; 

2 & 3 Vict. c. 11, s. 4 ; 3 & 4 Vict. c. 82, s. 2 ; 18 
& 19 Vict. c. 15, s. 5.) 

(b) Notice of a judgment entered up against 
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land after the 23rd of July, 1860, and before the 
29th of July, 1864, does not affect the title, of a 
purchaser, or mortgagee of such land, unless a writ 
or other due process of execution has been issued 
and registered in the Court of Common Pleas 
before the completion of the purchase or security. 
(23 & 24 Vict. c. 38, si.) 

(c) Notice of a judgment entered up against land 
capable of being taken in execution after the 29 th 
of July, 1864, does not affect the title of a pur- 
chaser or mortgagee of such land, unless the land 
has been actually delivered in execution under a 
duly registered writ before the completion of the 
purchase or security. (27 & 28 Vict. c. 112, s. 3.) 

(d) Notice of a judgment entered up against 
land not capable of being taken in execution after 
the 29th of July, 1864, does not affect the title of 
a purchaser, unless a writ of execution has been 
issued and registered before the completion of the 
purchase. 

(e) Notice of a Crown debt entered up against Law m to 

^ ^ . ^ ^ notice of 

land prior to the 5th of July, 1865, does not affect Crown 
the title of a purchaser or mortgagee of such land, 
unless the debt has been registered or re-registered 
in the Court of Common Pleas within five years 
previous to the completion of the purchase or 
security. (2 & 3 Vict. c. 11, s. 8 ; 22 & 23 Vict, 
c. 35, s. 22.) 

( f ) Notice of a Crown debt entered up against 
land after the 5th of July, 1865, does not affect 
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the title o^* a purchaser or mortgagee of such land, 
unless a suit or other process of execution has been 
issued and registered in the Court of Common 
Pleas before the completion of the purchase or 
security. (28 & 29 Vict. c. 104, s. 48.) 
As to A purchaser or mortgagee is bound by express 

lit pendent uotico of a lis pendens or an annuity, whether 

and annui- 'aj ± j»i j^i j 

tiee. registered or not, and is deemed to nave construc- 

tive notice of a lis pendens or annuity registered in 
conformity with the provisions of 2 & 3 Vict, ell, 
s. 7, and 18 * 19 Vict. c. 15, s. 12 (Z). 

{t) In the aboTo statement of the law aa regards notice in the case of 
judgments and Crown debts the writer must acknowledge his obligations to 
the very able exposition of the subject in Prideanx*B Precedents in Convey- 
anoing (6th ed.), vol. i. pp. 130-150. 
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APPENDIX TO CHAPTER III. 

The following cases appear to justify the remarks which 
have from time to time fallen from equity judges as to 
the inexpediency of attempting to extend the doctrine of 
constructive notice, (Ware v. Lord Egmont, 4 De Gr.M.fe Gr. 
473; Attorney-General v. Stevens, 6 G. M. & Gr. 148; 
Montefiore v. Brown, 7 H. L. 262), and may be thought 
to illustrate the tendency of judiciary law to push a 
valuable principle beyond its legitimate limits. 

A purchaser bought with notice of a post-nuptial set- Fen-ars v. 
tlement made pursuant to, but containing no recital of, ^^'^• 
the ante-nuptial articles. It was argued that, for any- 
thing that appeared to the purchaser, the settlement was 
voluntary, and therefore invalid as against him. But it 
was held that he ought to have inquired whether the 
deed was voluntary, or made pursuant to articles; and 
that, having notice of the deed, he was bound by its effect 
and consequences. {Ferrars v. Cherry, 2 Vem., 383). 
Lord Hardwicke is reported to have referred to this case 
as " having gone a great way " (Mertina v. Jolliffe, Amb. 
313), and on another occasion to have denied its autho- 
rity. (Senhouse v. Earle, Amb. 288.) 

A. bought a property from a trustee for sale under a Davies v. 
will, and left part of the purchase-money unpaid upon 
the security of his bond, which was a breach of trust. 
Marrying soon afterwards, he made a .settlement of the 
premises which recited the conveyance ; the conveyance 
in its turn referred to the will. Held, that the persons 
claiming under the settlement were affected with con- 
structive notice of the will. *' That ought to have led 
them to make the requisite inquiries; and if that had 
been done they would have found that there was a lien 
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on the estate for the residue of the purchase-money :" and 
it was accordingly declared that the parties interested 
under the will were entitled as against those claiming 
under the settlement to a lien on the property for their 
unpaid purchase-money. (Daviea v. Thomas, 2 Y. & C. 
Exch. C. 234.) 
Penny v. A., a widow lady, was, under the will of her deceased 
husband, entitbd to certain real estate charged with 
a legacy of 2000i. to her niece B. B., while a feme sole, 
released the legacy to A., who in return made a will 
devising to B. a part of the estate. B. having married P. 
(the plaintiflF), and died in her husband's lifetime, it was 
agreed between the latter and A. that the estates so 
devised should be conveyed to the husband ; but before 
this agreement had been carried out A. married W., who 
had notice of the release by B. of her legacy, and of the 
devise by A. to B. Held, that knowledge of these facts 
affected W. with constructive notice of the agreement by 
A. to convey the devised property to B.'s husband. Lord 
Cottenham said, ** The defendant (W.) admits notice that 
the plaintiff's wife (B.) had given up her legacy, and that 
in lieu thereof her aunt (A.) had devised to her the estate 
in question. I think it is not carrying the doctrine of 
the Court further than it has often been carried, to say 
that knowing these facts he was bound to inquire how 
they took place; and that, as he knew that the one party 
gave up the legacy, and the other party had devised the 
estate, he cannot afterwards, if the fact be proved, say that 
he had not that sort of knowledge which will affect him with 
constructive notice of that which, if the facts be proved to 
exist, will show that the plaintiff had an equitable title to 
have the de\ ised estate conveyed to him." {Penny v. Watts, 
1 M. & G. 150, 167.) This decision is referred to by Lord 
St. Leonards, as " seeming to carry the principle too far" 
(Sugd. V. & P. 76(1, 14th ed.) ; and in Abhott v. Geraghfy 
(4 Ir. Ch. 23) was considered to " require much considera- 
tion before it could be received as established law." 



OF NOTICE AS AFFECTINGf PRIORITY. 49 

In Whitbread v. Jordan, (1 Y. & C. Exch. C. .103), the WMtbread 
creditor of a publican in London took from the latter a 
legal mortgage of somq copyhold property as a security for 
an antecedent debt. At the time of taking this security 
the creditor, who was a wine and spirit merchant, knew 
that the publican was indebted to his brewers ; and that 
it was in London a usual custom for publicans to deposit 
their title-deeds with the brewers by way of mortgage. 
It was held that the creditor had such notice of the 
relations between the publican and his brewers as would 
have put a prudent man on further inquiry ; and that, 
having omitted this, his mortgage must be postponed to 
an equitable security, by deposit of the copy of Court Roll, 
previously given to the brewers. This has always been con- 
sidered as an extreme case. However, in Jones v. Smith 
(1 Hare, 43), Wigram, V, C, said he thought that the case 
might without violence be brought within the principle of 
the first proposition he had laid down (see ante p. 36) ; 
and that as against a wine and spirit merchant it was 
scarcely unjust to hold that a deposit of deeds was an 
inseparable incident to a large money credit existing be- 
tween a brewer and a publican. (See 1 Hare, 65.) 

In Daniels v. Davison (16 Ves. 249), it was held, that Danid$Y, 
the purchaser of a property which was in the possession 
of a lessee was bound by constructive notice of an agree- 
ment by the latter to purchase the reversion. Lord Eldon 
said, ''My opinion, considering this as dependent on 
notice, is that the tenant being in possession under a 
lease with an agreement in his pocket to become the pur- 
chaser, these circumstances altogether give him an equity 
repelling the claim of a subsequent purchaser who made 
no inquiry as to the nature of his possession." This 
decision has also been considered, and with justice referred 
to, as " an extreme case " (1 Hare, 63). Certainly the rule 
that notice of a tenancy is notice of the terms of the 
tenant's holding does not seem to imply, as a necessary 
corollary, that notice of a tenancy is notice of some wholly 
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independent and collateral interest claimed by the tenant. 
The decision would, however, seem to come within the 
general principle of constructive notice, viz., that a person 
who makes no inquiry whatever shall be deemed to have 
notice of what, by the exercise of ordinary diligence, he 
would presumably have learned. 
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CHAPTER IV. 

OF FRAUD AND NEGLIGENCE AS AFFECTING PRIORITY. 

1. Fraud. 

In the following Rule the expression "fraud" i^efinition 
means the wilfiil conceahnent or misrepresentation 
by a person, or by his authorized agent, through 
conduct or words, of some matter or instrument 
which, under the circumstances of the case, it was 
the duty of such person to have fairly disclosed. 

Rule. — Where any person having an estate in, Rule as to 
or charge upon, property, by fraud induces or 
encourages another party to become a purchaser or 
mortgagee of that property in ignorance of such 
estate or charge, he cannot afterwards assert his 
own title in priority to the title of the party whom 
he has thus deceived. {Savage v. Foster, 9 Mod. 35.) 

" The rule of law is clear, that where one by his words Rule 
or conduct wilfully causes another to believe the existence D^i5* 
of a certain state of things, and induces him to act on Sears. 
that belief, so as to alter his own previous position, the 
former is concluded from averring against the latter a 
different state of things as existing at the same time." 
(JPkkard v. SearSy 6 Ad. & Ellis, 474, per Lord Den- 
man, C. J.) 

"A party claiming a title in himself, but privy to the liiNichal- 
fact of another dealing with the property as his own, will ^^^^ 
not be permitted to assert his own title against a title 

E 2 
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created by such other person, although he derive no 
benefit from the transaction." {Nicholson v. Hooper, 
4 M. & Cr. 1 86, per Lord Cottenham, L. C.) 
Illustrated " If a man makes a mortgage, and afterwards mortgages 
v^ ^uudL *^® same estate to another, and the first mortgagee is in 
combination to induce the second mortgagee to lend his 
money, this fraud will, without doubt, in equity postpone 
his own mortgage." (Peter v. RusseU, 1 Eq. Ca. Abr. 
322.) 
In Savage "When anything in order to a purchase is publicly 
V. Foster, transacted, and a third person, knowing thereof, and of 
his own right to the lands intended to be purchased, 
does not give the purchaser notice of such right, he shall 
never afterwards be admitted to set up such right to 
avoid the purchase : for it was apparent fraud in him not 
to give notice of his title to the intended purchaser; and 
in such case, infancy or coverture shall be no excuse : 
neither is it necessary that such infant, or feme covert 
should be active in promoting the purchase, if it appears 
that they were so privy to it that it could not be done 
without their knowledge" (Savage v. Foster, 9 Mod. 38, 
per Lord Macclesfield, L. C.) 
Examples A. was entitled under a settlement to a life interest in 
SavagTY ^^ estate, with remainder in tail to a daughter by her 
Foster. first husband. She had also a daughter by a second 
husband ; and on the marriage of the latter conveyed the 
land to her own use for life, with remainder to the second 
daughter's intended husband and his heirs. The eldest 
daughter and her husband, who knew the lands to be 
settled on her in tail, solicited the mother to make the 
conveyance, and assisted in carrying on the marriage. 
The lands were afterwards sold, and upon a bill being 
filed by the purchaser it was decreed that the eldest 
daughter should levy a fine to extinguish her right to the 
property, and that the plaintiff^ should have a perpetual 
injunction to quiet his possession. (Savage v. Foster, 9 
Mod. 35.) 
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A. husband and wife mortgaged the wife's real estate Shar^e v. 
to secure an advance to the hnsband. The property in ^' 
question was subject to the trusts of a covenant contained 
in their marriage settlement; but this was wUfully con- 
cealed from the mortgagee. The wife's estate did not, as 
it happened, pass to the mortgagee until after he had 
received notice of the settlement, but it was held, that 
the misrepresentations of the wife constituted a fraud 
which prevented her from disappointing the mortgagee, 
and that the latter was, therefore, entitled to priority over 
the persons claiming under the settlement. (Sharpe v. 
Foy, L. R 4 Ch. 35.) (a). 

A mortgagee being present while the mortgagor was BerrUford 
in treaty for the settlement of the incumbered property J^^ 
fraudulently concealed his mortgage, and privately assured 
the mortgagor that he would trust to the latter s personal 
security. Held, that the persons claiming under the 
settlement were entitled to hold the land " quietly and 
peacefully " against the mortgagee and his heirs. {Ber- 
risford v. Milward, 2 Atk. 49.) (6). 

2. Negligence. 

In the following Rule the expression "negligence'' Definition 

means the omission of such reasonable care and dili- gence. 

gence as men of ordinary prudence and capacity are 

expected to exercise for the protection of their title, 

or of the evidence of their title, to property (c). 

(a) As to the liability of married women to make good their misrepre- 
B2ntations respecting their interest in property, see also Vaughan y. Van^ 
dergtegen, 2 Drew. 363. Be Lash's Trusts, L. K 4 Ch. 591. 

(6) The decision in this case, which is badlj reported, was no doubt rights 
assuming the mortgagee to have actiyely concealed his interest from the 
persons n^otiating the settlement ; bat it would seem to be clear law that a 
mortgagee is not obliged to give notice of his charge to any person whom 
he knows to be in treaty for the sale or settlement of his property, a case 
which, as Lord Macclesfield remarked, differs materially from a case where 
"the mortgagee himself helps to carry on such a trtaty." {Osbom v. Lea, 
8 Mod. Rep. 97.) 

(c) See Appendix L to this Chapter. 
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Rule as to RuLE. — Where any person, having an estate in, 
gence. or charge upon, property, by the neghgence of him- 
self, or of his authorized agent, put^ it in the 
power of another to sell or mortgage that property 
to a third party ignorant of such estate or charge, 
he cannot afterwards assert his own title in priority 
to the title of the party whom he has thus suffered 
to be deceived. {Rice v. Rice, 2 Drew, 73.) 

The principle of the Rule has been thus ex- 
pressed : — 

Principle "A person who puts it in the power of another to 

Tuie^stated ^^^ivc and raise money, must take the consequences : He 

in Briggt cannot afterwards rely on a particular or a different 

ones, equity" (BHgga v. Jones, L R. 10 Eq. 98, per Lord 

Romilly, M. E.) 

In the practical application of the Rule the 
negligence which will thus serve to postpone an 
earlier to a later title may be said to consist in any 
act or omission whereby the owner of the prior 
title has put it in the power of another to deal 
with the property as though no such title were in 
existence. Thus the misrepresentation, although 
without jfraud, of his title by a person who is under 
a duty to disclose it would, it is conceived, equally 
with fraud, postpone his interest to that of a party 
who has dealt for the property upon the faith of 
such misrepresentation. The omission to ask for, 
or the improper surrender of, title-deeds, or the 
signature of receipts for money not actually re- 
ceived, are however the illustrations which embrace 
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most of, if not all, the reported cases upon the sub- 
ject. For real estate being held by title, and deeds 
being the only evidence of title, a purchaser or 
mortgagee, who having an interest in land, impru- 
dently leaves with, or surrenders to, another the 
deeds which he should hold, is, though no fraud 
may be imputable to him, guilty of such culpable 
imprudence in thus enabling another to deal as the 
unincumbered owner of the estate, that he cannot 
afterwards be permitted to assert his title as 
against rights which that other may have created 
in favour of an innocent third party. (See Hieiu 
V, Mill, 13 Ves. 121, 122.) 

A., with others, conveyed certain property to B. without Examples, 
receiving the purchase-money. The receipt for it was j^^^ 
nevertheless endorsed on the conveyance, and the title- Rice. ' 
deeds delivered to B., who, on the following day, de- 
posited them with C. and D. by way of equitable mort- 
gage, and absconded. Held, that the lien of the vendors 
must be postponed to the claim of the equitable mort- 
gagees. Kindersley, V. C, said :— 

" The vendors, when they sold the estate, chose to leave 
part of the purchase-money unpaid, and yet executed and 
delivered to the purchaser a conveyance by which they 
declared in the most solemn and delibera,te manner, both 
in the body of the deed and by a receipt endorsed, that 

the whole purchase-money had been duly paid 

They thus voluntarily armed the purchaser with the 
means of dealing with the estate as the absolute legal 
and equitable owner, free from every shadow of incum- 
brance and adverse equity. The defendant, who 

afterwards took a mortgage, was, in effect, invited and 
encouraged by the vendors to rely on the purchaser s title. 
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Darnell v. 
Hunter. 



Waldron 
V. Sloper. 



They had, in eflfect, by their acts assured the mortgagee 
that, as far as they (the vendors) were concerned, the 
mortgagor had an absolute title both at law and in 
equity." {Bice v. Ricey 2 Drew. 73 ; cf. Perry Herrick v. 
Attwood, 2 De G. & J. 21.) 

A. and B. were the first and second mortgagees of an 
estate, the title-deeds of which were left in the custody 
of their solicitor, W. The latter, professing to act in that 
capacity, but without any real authority, put up the pro- 
perty for salei when it was knocked down to a nominal 
purchaser, who in his turn professed to re-sell it to W. 
himself, and by the conveyance which was made between 
A., B., the nominal purchaser, and W., the estate was 
expressed to be conveyed to W. Both A. and B. executed 
this deed in ignorance of its real nature, and under the 
belief, founded upon the representations of W., that it 
was a deed which would not affect their mortgages ; but 
they signed endorsed receipts for their purchase-money 
without having received the amount of their charges. W. 
being thus in undisputed possession of the estate as its 
apparent owner, granted an equitable charge upon it by 
deposit of the title-deeds with C. It was not until after 
the death of W. that the fraud was discovered. Held, in a 
suit to settle the priorities, that A. and B., by their gross 
negligence in signing receipts for the purchase-money, 
had armed W. with the power of dealing with the estate 
as absolute owner, and that they must therefore be post- 
poned to C. {Darnell v. Hunte'^y L. R. xi. Eq. 292 ; S. C. 
affirmed on appeal, L. R. 7 Ch. Ap. 75.) 

A, being the second mortgagee of certain property, 
deposited his deed with B., accompanied by a memoran- 
dum of agreement to execute a complete mortgage. In 
April, 1842, he induced B. to lend him the deed upon the 
pretence that it was wanted to facilitate the completion 
of an alleged purchase of the property, promising to 
return it forthwith. The deed was not returned, and in 
May, 1843, A., being indebted to C, deposited the deed 
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with him. Four years later A. became bankrupt, and 
then B., who, during all this time, had made no inquiry 
about the deed, filed a bill to establish his priority over 
C. Sir R. T. Kindersley, V. C, while apparently of 
opinion that the case might have been different if B. 
had not so long delayed inquiry after the deed, held 
that under the circumstances he must be postponed to 
C. " If even there was a case," said the Vice-Chancellor, 
"in which as between two innocent persons that one 
must suffer who has permitted the fraud to be committed, 
it is this case ; and I am of opinion that the plaintiff, 
who, by his great neglect, put it in the power of A. to 
commit the fraud, has no right to come and ask equity 
to interfere/' ( WaMron v. Sloper, 1 Drew. 193.) 

A. gave to B. an equitable mortgage by deposit of title- DowU y. 
deeds relating to property which belonged to him. The *"^* ^' 
deeds were left in the custody of B.'s solicitors, Messrs. 
S. and T., who were also the solicitors of A. S., at A.'s 
request, and, as he alleged, under pressure, but without 
conununicating with his clients and his partner, lent to 
A. the deeds to show to the agents of a railway company, 
who, as A. alleged, required to take the land. A. de- 
posited the deeds with D., and died a few months after- 
wards. Subsequently S. and T. paid off their client B„ 
and took a transfer of his charge. A.'s executor having 
instituted a suit to settle priorities, S. and T., by their 
evidence, stated that they had made frequent applica- 
tions to A. in his lifetime for a return of the deeds, but 
gave no further particulars, and did not state whether 
any, or if any, what answer had been received. It was 
further admitted that since A.'8 death in 1848, no inquiry 
had been made respecting the deeds until after the in- 
stitution of the suit in 1 853. Held, that the equitable 
mortgage of D. had priority over the charge vested in 
S. and T. {Dowle v. Saunders, 2 H. & M. 242.) 

But whether the owner of the prior title has a 
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Limitation legal or only an equitable interest in the land he is 

relating to not to be postponod to a person claiming under a 

gence. later title, unless he has bean guilty of fraud or 

negligence within the meaning of the Rules. It 

may be convenient to illustrate this limitation 

with reference to the ownership, 

(1) of the legal estate, 

(2) of the prior equitable estate. 

(1) Aa (1.) As to the postponement in favour of a later 

poning the title of the legal estate. 

owner of 

estate. " The doctrine is, that the mere circumstance of part- 

Stated in ing with the title-deeds, unless there is fraud, conceal- 

Evans ▼• . , . i 

BickneU, ment, or some such purpose, or some concurrence in such 
purpose, or that gross negligence which amounts to 
evidence of a fraudulent intention, is not of itself suffi- 
cient ground to postpone the first mortgagee." (Evans v. 
Bickneli, 6 Ves. 190, per Lord Eldon, L. C.) 

In Perry • " I consider it to have been established beyond doubt 

Amowd' *^^^ ^^ ^^^ ^'^» *^^* *^® person having the legal estate 
without the title-deeds is not to be postponed to a sub- 
sequent incumbrancer, unless he has been guiHy of some- 
thing which the law calls fraud or gross negligence." 
{Perry Herrick v. Attwood, 2 De G. & J. 37, per Lord 
Cranworth, L. C.) 
In Coiyer " It is not sufficient, as it used to be thought, to post- 
pone a mortgagee that he has not taken possession of the 
title-deeds. It must be shown that he left them in the 
hands of the mortgagee, either fraudulently, or what is 
called, for want of a better expression, with gross negli- 
gence." (Golyer v. Finch, 5 H. L. C. 929, per Lord Cran- 
worth, L. C.) 
Examples. A. lent money to his solicitor upon a mortgage of two 
HmUY properties belonging to the latter, and received a quan- 
Eimes, tity of title-deeds in a parcel bearing a label stating it to 
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contain the deeds relating to both properties. It, in fact, 
contained only the deeds relating to one of them, but A., 
relying on his solicitor, never opened it. Afterwards, the 
solicitor sold the other property to B., who completed his 
purchase without any notice of the mortgage and re- 
ceived the deeds. Held, in a foreclosure suit by A. 
against B., that the former had not been guilty of such 
gross negligence as to postpone his title to that of the 
latter, the Lord Justice Turner expressing his opinion 
that it would be going far beyond what could be justified, 
either on principle or authority, if the Court were to 
charge the plaintiff with gross and wilful negligence for 
having trusted in the representations of his own solicitor. 
{Hunt V. Elmes, 2 De (x. F. & J., 678.) 

A. being the mortgagee of a leasehold house, gave up MaHmez 
the lease to his mortgagor, to enable the latter to show ^- Oooper. 
it to an intending purchaser, B., who wished to see what 
the covenants in it were. The mortgagor subsequently 
sold the property to 3* as unincumbered. A.'s solicitor, 
however, stated by his affidavit that, in an interview 
with the solicitor of B., the purchaser, he had informed 
the latter that a client of his was to receive a good part 
of the purchase-money, and that he had requested to 
have notice of the time when the money was to be paid. 
B.'s solicitor denied the interview, but in an issue at law, 
directed by the Vice-Chancellor, to try this fact, the jury 
found upon the evidence that such an interview had 
taken place. Held, that A. had not, under the circum- 
stances, been guilty of negligence sufficient to postpone 
him to B. (Martinez v. Cooper, 2 Russ. 198.) 

And it need scarcely be said that the Court wUl not TourU y, 
impute gross negligence to a purchaser for not obtaining ^^^' 
deeds which are not legally incident to his estate. There- 
fore, where A. mortgaged his reversion in some real pro- 
perty to B., and the latter, on applying for the deeds, 
was told that they were in the possession of the tenant 
for life, who refused to part with them, and A. after- 
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wards, coming into possession, mortgaged and delivered 
the title-deeds of the same estate to C; it was held that, 
as B. had not been guilty of any fraud or gross negli- 
gence, and could not compel the tenant for life to give 
up the deeds, there was no ground for postponing him to 
C. (Tourle v. Randy 2 Bro. C. C. 650 ; and see Harper 
V. Faulder, 4 Mad. 129.) 

Limitation (2.) As to the postponcnient, in favour of a later 
relating to title, of an equitable estate. 

n^gli- ^ 

geDce as _. 

post- "I apprehend it is quite clear that no mere absence 

owner^of*^ of activity on the part of an equitable incumbrancer in 

an equit- asserting his rights postpones his incumbrance. Nothing 

stated^n short of an absence of activity amounting either to par- 

A)opc»'v. ticipation in fraud, or to such a course of dealing as the 

Court conceives must inferentially affect the party with 

the commission of fraud, could have this effect/' (Rooper 

V. Harrison, 2 K. & J. 105, per Wooji, V. C.) 

Examples. A., who was a solicitor, borrowed money from B., a 

Hoberts v. "i^iden lady, and deposited with her some title-deeds of 

Croft. a property belonging to him, representing them to be 

all the deeds relating to the title. The deposit, in fact, 

comprised only the earlier deeds, and the later ones were 

afterwards deposited by A. with his bankers to secure 

the balance of his account. It .was held, in a suit by the 

bankers to realize their security in priority to B., that the 

latter had not been guilty of such gross negligence as to 

postpone her interest to that of the plaintiffs. Lord 

Cranworth, L. C, said, " When the defendant took her 

security she acquired a right which was good against all 

other merely equitable claimants whose titles had a later 

origin, unless she was guilty of gross negligence, (for in 

this case fraud by her is out of the question), enabling 

the solicitor to commit a fraud by holding himself out 

as the unincumbered owner of such property. I am of 

opinion that she was not guilty of such gross negligence." 
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(Roberts v. Croft, 2 De G. & J. 1 and 6, and <5f. Dixon v. 
Muckleston, L. R 8 Ck 155.) . 

And where title-deeds were delivered to an equitable ^Uen r. 
mortgagee, and afterwards, by some unexplained accident, ^^ 
came back into the hands of the mortgagor, who deposited 
them with a third person, it i^as held that upon the 
latter lay the onus of showing gross negligence on the 
part of the first mortgagee ; that in the absence of such 
proof the Court could not presume it merely from the 
absence of the title-deeds ; and that the first mortgagee 
was therefore entitled to priority. {Allen v. Knight, 5 
Hare, 272.) 
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APPENDIX I. 

A COMPARISON of the rules stated in the preceding chap- 
ter illustrates the position that fraud and negligence 
— or, as it is sometimes called, gross negligence — ^while 
they may involve widely different degrees of moral blame, 
and imply opposite states of mind, are, or may be, 
attended with the same material consequences, and are, 
for that reason, visited in a civil court with the same 
measure of liability (a). Perhaps this consideration may 
be sufficient to account for such expressions in the Roman 
jurists as " magnam negligentiam placuit in doU crimen 
cadere" (Dig. 44, 7, 1), and " lata culpa plane dolo com- 
parabitur," (Dig. xi. 6,1), without having recourse to 
that presumption of intention in the case of negligence, 
which is suggested bj; Austin (Lect. 3rd ed. 1, 443) to 
be the explanation of language which scarcely seems to 
admit of scientific analysis. Looking to the class of 
cases which have been under review, it may be said that 
inadvertence to the possible consequences of conduct may 
equally with an intention to deceive bring about a state 
of things which, if the person to whom such negligence 
or fraud is imputable were permitted to assert his title, 
would be productive of injury to an innocent third party. 
Assuming that such a result might have been avoided 
by ordinary prudence or by honest dealing, it may be 
consistent with policy and sound reason to involve in 
the same penalty the conduct, whether inadvertent or 
wilful, to which it is in fact attributable. 

Among some of the later civilians, " culpa,'* or negli- 
gence, became the subject of the well-known tripartite 
division into lata, levis, levissima, corresponding with the 
division of negligence by Sir William Jones, and other 

(a) There are some valuable remarks upon this point in Foste's Commen- 
taiy on Gaius, p. 392. 
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English lawyers, into gross, T)rdinary, and slight, the 
measure of negligence being determined by the correla- 
tive degree of diligence which the nature of the contract, 
or of the relations subsisting between the parties, was 
supposed to require (6). " Culpa lata " is in one passage 
of the Digest vaguely explained to be " nimia negligentia, 
id eat, non intelligere quod omnea intdligunt" CDig. 50, 
16, 213), while Sir William Jones defines gross .negli- 
gence as "the want of that care which every man of 
common sense, how inattentive soever, takes of his own 
property;" (Essay on Bailments, 4th ed. p. 118). The 
intermediate degree of *' ordinary negligence," is by the 
same writer defined as *' the omission of that care which 
every man of common prudence, capable of governing 
a family, takes of his own concerns," (Essay on Bail- 
ments, ib) ; while " slight negligence," {cvlpa levissima), 
was, upon the same principle, declared to be '' the omission 
of that diligence which very circumspect and thoughtful 
persons use in securing their i.«rn goods and chattels" 
(Essay on Bailments, ib.) ; cf. talis diligentia qwdem dili- 
gentisaimus paterfamilias suia rebus adhibet.'* (Dig. 13, 
6, 18). But this triple division of the subject is ad- 
mitted to have been to a great extent discarded by English, 
as well as by continental, jurists, in favour of a mbre 
practical and consistent test, which applies to all cases 
the simple question of whether there has been with 
reference to the particular subject-matter that reasonable 
degree of diligence and care which a man of ordinary pru- 
dence and capacity might be expected to exercise in the 
same circumstances. (See the observations of Cockburn, 
C. J.,in his Geneva judgment, London Gazette, September 
24, 1872, p. 4142.) 

As regards the civil law, a comparison of the numerous 
passages respecting diligence which are scattered through 
the Code and Digest in connection with the different con- 

(b) See Campbell on the Law of Negligence, pp. 4-7. 
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tracts of bailment (c) appear to show that the classical 
jurists practicallj'' recognised only two degrees of negli- 
gence, culpa lata and culpa levis ; that the former, tried 
by a relative rather than an abstract test, implied the 
omission of that degree of care which the person whom it 
was sought to affect with negligence was accustomed, as 
a matter of fact, to bestow upon his own affairs ; while 
the latter, determined by an ideal standard, meant the 
absence of the minute vigilance and circumspection 
which, in the circumstances of a given case, would be 
expected from a man of exact business habits. 

The preceding remarks are only relevant here in con- 
nection with the expression *' gross negligence " which, 
borrowed from the law of bailments, runs through all the 
equity cases upon negligence as affecting priority. Fraud 
and gross negligence are alone said to be capable of 
defeating the title of an earlier purchaser or incumbrancer. 
As thus used, the phrase "gross negligence " has been re- 
peatedly explained to imply a degree of negligence so 
great as to raise a presumption of dishonest intention, or, 
in other words, to mean negligence equivalent to fraud, 
(see e,g. Rooper v. Harrison, 2 K. & J. 105 ; Hewitt v. 
Loosmore, 9 Hare, 458), which thus outwardly corresponds 
with the expressions respecting culpa lata in the Digest. 
Yet it may be questioned whether the actual decisions 
upon the subject are really consistent with this language, 
e,g, B., haying a debt secured upon a mortgage of lease- 
hold property, is induced by A., the borrower, to part 
with the lease, to enable A. to raise money from a third 
person, B. at the same time requesting A. to inform such 
person of the existing prior charge. It is held, that 
under such circumstances B. cannot be permitted to assert 
his title as against a security created by a deposit of 
the lease with the third party, the latter advancing his 
money without notice of B.'s interest (Briggs v. Jones, L. R. 

(c) See Poste's Commentary on Graias, pp. 895-7. 
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10 Eq. 92). It would be impossible to maintain that 
cases such as this, or Waldron v. Sloper (1 Drew, 193), 
or Dowle v. Saunders) 2 H. & M. 24!2), or Perry fferrick 
V. AUwood (2 De G. & J. 21), supply evidence of dishonest 
intention, or are in anything but their material conse- 
quences equivalent to cases of fraud. The facts of these 
and of other cases, prove, at the utmost, no more than the 
omission of the care and precaution which is expected 
from a person of average prudence, and knowledge of 
business, under similar circumstances. Looking to what 
has been laid down in some of the more recent cases upon 
negligence, it would seem that while the lawyers of West- 
minster Hall are disposed to accede to Lord Cranworth's 
definition of gross negligence as no more than "negli- 
gence with a vituperative epithet/' (.Wilson v. Brett, 4 
M. & W. 113 ; cf. Grill v. General Iron Screw Collier Com- 
pany, L. R. 1 C. P. 612; Beal v. South Devon Railway 
Company, 3 H. & C. 337), the Courts of Equity continue 
to brand as gross negligence, and, by way of justifying 
the expression, to find evidence of fraud in, conduct which 
amounts simply to the omission of that degree of care 
which a man of ordinary prudence might have been ex- 
pected to exercise for the protection of his title. Upon 
the whole it appears reasonable to expect that in any 
chapter of the future Code which relates to negligence the 
epithet gross will be rejected as not merely vituperative 
but misleading (d). 



APPENDIX 11. 



The operation of negligence, as afiecting the priority of 
purchasers or mortgagees, who have in other respects a 
preferable title, has, in the rule upon the subject stated in 
the preceding chapter, been expressed to be applicable as 

(d) Ab to the ambiguity of the term " gross negligence " in the Eng]i«b 
l4iw of Bailment, see Campbell on the Law of Negligence, p. U. 
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well to equitable as to legal estates in, or incumbrances 
upon, land, and in illustrating the rule, as purporting to 
represent the result deducible from the authorities, it has 
been thought undesirable to introduce that element of 
inconsistency or uncertainty which is seldom absent from 
^ny branch of law which is made by, and depends upon, 
the decisions in reported cases. There are, however, 
judicial dicta upon the subject which seem, at first sights 
to indicate the existence of a difference, as regards the 
effect of negligence, between the two classes of estates in 
land. In a text book of recognized authority, the sup- 
posed distinction is thus adverted to : — " The true prin- 
ciple deducible from the authorities seems to be, that 
mere indiscretion or inactivity is insufficient to postpone 
a purchaser or mortgagee who has the legal estate ; there 
must, to have this effect, be an intent to facilitate a 
fraud, or a wilful indifference to a fraud, which there was 
good reason to suspect was about to be committed ; and 
the omission to make any inquiry respecting the deeds is 
itself evidence of this wilful and fraudulent indifference; 
but where the contest lies between parties having mere 
equities, ccetms paribus, negligence or indiscretion in the 
one will give the other, though his equity be posterior in 
creation, a better claim on the assistance of the Court.'' 
(Dart's V. & P. 4th edit. ii. 772.) 

The authorities cited in confirmation of this opinion, 
as regards the effect of negligence in postponing " mere 
equities," are Waldron v. Sloper (ante, p. 56), which 
would appear, however, to be in direct support of the 
Rule as stated in the text ; Rice v. Rjce (ante, p. 55), 
and Layard v. Maud (L, R l Eq. 397) ; and the expres- 
sions of the judges who decided the two latter cases 
must be admitted to give some countenance to Mr. Dart's 
conclusion. 

In Rice v. Rice, Kindersley, V. C, in considering the 
meaning of the Rule " qui prior est tempore potior est 
Jure," said. 
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"I think the meaning is this: that in a contest be- 
tween persons having only equitable interests, priority of 
time is the ground of preference last resorted to, i, e., that 
a Court of Equity will not prefer the one to the other on 
the mere ground of priority of time, until it finds, upon 
an examination of their relative merits, that there is no 
other sufficient ground of preference between them, or, in 
other words, that their equities are in all other respects 
equal ; and that if the one has on other grounds a better 
equity than the other, priority of time is immaterial. In 
examining into the relative merits (or equities) of two 
parties having adverse equitable interests, the points to 
which the Court must direct its attention are obviously 
these : the nature and condition of their respective 
equitable interests, the circumstances and manner of 
their acquisition, and the whole conduct of each party 
with respect thereto. And in examining into these points 
it must apply the test, not of any technical rule, or of 
any rule of partial application, but the same broad prin- 
ciples of right and justice which a Court of Equity 
applies universally in deciding upon contested rights. 

.Is there anything in the circumstances of the 

present case to give to the one a better equity than the 
other ? One special circumstance that occurs is this, 
that the equitable mortgagee has the possession of the 
title-deeds." The Vice-Chancellor then proceeds to cite 
Foster v. Blackstone (1 M. & K. 307), Stanhope v. Earl 
Verney (Butler's Co. Litt. p. 290, b. note (1), sect. 15), 
and Maundrell v. MaundreU {10 Ves. 271), as "ample 
authority for the proposition or rule of equity that, as 
between two persons whose equitable interests are of 
precisely the same nature and quality, the possession of 
the deeds gives the better equity." 

Of these three cases, it is to be observed, that the first 
contains no more than a dictum of Sir J. Leach, M. R, as 
to the priority which a purchaser or incumbrancer might 
obtain from a declaration of trust of an outstanding 

p 2 
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term, accompanied by a delivery of the title-deeds. Stan- 
hope V. Uarl Vemey appears to be a direct decision upon 
the same point, while MaundreU v. Mawndrell, as regards 
the point under consideration, simply supplies a dictum 
of Lord Eldon, to the effect that a mortgagee who had 
taken possession of the deed creating an outstanding 
term, might thereby protect himself against mesne in- 
cumbrances. The protection formerly given to an incum- 
brancer who had obtained, in his own favour, a declaration 
of trust of an outstanding term, proceeded, it is conceived, 
upon the principle that such a declaration ought to 
afi()rd the same measure of advantage as the legal estate 
itself, but it really seems difficult to maintain that the 
authorities cited by the Vice-Chancellor attribute to the 
mere possession of the title-deeds so strong an equity as 
his observations would imply. 

The Vice-Chancellor proceeds, however, in his judg- 
ment to add the following important qualification of his 
previous remarks : — 

" I must, however, guard against the supposition that 
I mean to express an opinion that the possession of title- 
deeds will, in all cases and under all circumstances, give 
the better equity. The deeds may be in the possession of 
a party in such a manner, and under such circumstances, 
as that such possession will confer no advantage whatever. 
For example, in Allen v. Knight (5 Hare, 272, affirmed 
by the Lord Chancellor, and reported, on appeal, in 11 
Jur. 527) the deeds had been delivered to the first 
equitable mortgagee, and, by some unexplained means, 
they had got back into the pr>sses8ion of the mortgagor, 
who delivered them to a subsequent equitable mortgagee. 
It was insisted by the latter that it must be presumed that 
it was by the fault or neglect of the first mortgagee that 
the deeds had got out of his possession, or that at all 
events the Court should direct an inquiry as to the 
circumstances. But the Court held that the onus lay on 
the second mortgagee of proving such alleged fault or 
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neglect of the first mortgagee ; and as lie had failed to 
prove it, the Court could not presume it, nor direct an 
inquiry on the subject, and decreed in favour of the first 
mortgagee. I think it may be clearly inferred from this 
case that if the first mortgagor had never had the deeds 
delivered to him, or if it had been proved that the deeds 
had got back to the mortgagor through his fault or 
neglect, the decision would have been in favour of the 
second mortgagee, who had the deeds. So the deeds 
may have come into the hands of a subsequent equitable 
mortgagee by means of an act committed by another 
person which constituted a breach of an express trust as 
against the person having the prior equitable interest. 
In such a case it would be contrary to the principles of 
a Court of Equity to allow the subsequent mortgagee to 
avail himself of the injury which had been thus done to 
the party having the prior equitable estate and interest." 
From this passage it will appear that the Vice-Chan- 
cellor concedes, in effect, the proposition that the mere 
non-possession of the deeds is not of itself sufficient to 
postpone an earlier equitable title, unless such want of 
possession is attributable to the fault or neglect of the 
person whom it is sought to postpone. It is submitted 
that, both on principle and authority, the fault or neglect 
which will thus operate to the prejudice of the prior 
interest must be the same in kind and in degree with the 
fault or neglect which will alone serve to postpone a 
legal title, viz., the omission of the ordinary care and 
diligence which every purchaser or incumbrancer is ex- 
pected to assert for the protection of his own rights. 
Moreover, as has been seen from the passage of the judg- 
ment which was cited in the preceding chapter, the Vice- 
Chancellor was careful to point out another feature of 
the case which amply justified his decision, and involved 
the very principle upon which the subsequent cases upon 
the subject, (with the exception, perhaps, of Layard v. 
Maud), have proceeded ; viz., that the vendors had, by 
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their conduct in signing receipts for the purchase-money, 
enabled the purchaser to represent himself as the absolute 
owner of the property, and were therefore guilty of a 
degree of negligence which disentitled them to the assist- 
ance of the Court. 

In Layard v. Maud (L. R. 4 Eq. 397) the facts were 
as follows : — 

A., in consideration of a present advance, gave to B. 
a charge upon an advowson which he had agreed to buy, 
and covenanted to convey the property to him within 
six months. Subsequently A. completed the purchase, 
but did not convey the advowson to B. ; and having 
borrowed money from C, he covenanted to convey the 
property to him, and deposited with C. the deeds. Held, 
that B. must be postponed to C. Malins, V. C, said : 

" Assuming that (B.) and (C.) had an equal title, one 
having a charge with deeds, the other without, (although 
he might have had them, but failed from his own negli- 
gence), both being equal in other respects, the possession 

of the deeds turns the balance With respect to 

that long line of authorities beginning with Peter v. 
Bussell (1 Eq. Ca. Abr. 321), where it was laid down that 
the mere parting with the title-deeds does not postpone a 
legal mortgagee, they all proceeded upon the ground that 

there was a legal mortgage I have not a shadow 

of doubt that where there is merely an equitable mort- 
gage unaccompanied by the legal estate, in every case 
where the equitable mortgagee either omits to get, or 
having got, gives up possession of the deeds, he must 

always be postponed I decide this case upon the 

general principle that one equitable mortgagee without 
possession of the deeds must be postponed to another who 
has that possession." (L. R 4 Eq. 405-6.) 

The writer ventures to think thut these observations 
attribute to the absence of the title-deeds, where the 
securities are merely equitable, a greater weight thail ^ 
is consistent either with the old or the more modern 
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authorities, and in Thorpe v. ffoldsworth (L. R. 7 Eq. 
139) Giffard, V. C, said : 

"It was urged that the mere custody of the deeds was 
enough to give the defendants (second mortgagees) pri- 
ority. I am of opinion that this is nt)t so, nor can I take 
Layard v. Mavd to be an authority for such a proposi- 
tion. It appears that in that case there was conduct 
amounting to acquiescence in what was done on the part 
of the first mortgagee, and the decision was founded on 
Roberta v. Croft (ante, p. 60) ; which is one among many 
authorities for the proposition that the mere possession 
of the title-deeds by a second mortgagee, though a pur- 
chaser for value without notice, will not give him pri- 
ority. There must be some act or default on the part of 
the first mortgagee to have this effect." (L. R. 7 Eq. 
pp. 146—7.) 

Upon the whole, it is submitted that there is no good 
foundation, in point of principle or authority, for the 
supposed distinction which has been adverted to. The 
advantage to be derived as between merely equitable 
interests from priority of time should, it is conceived, be 
co-extensive in a Court of Equity with the advantage to 
be derived from the legal estate. The balance of the 
authorities (a) appears to be in accordance with this 
view, and to establish that, whether the title in question 
be legal or only equitable, fraud, or positive negligence 
putting it in the power of another to deceive, will alone 
be sufficient to defeat the priority which would otherwise 
belong, in the one case, to the legal estate, in the other 
case, to the prior charge. 

(a) See Harper ▼. Paulder (4 Madd. 129) ; Rooper r. Harrison (2 EL & J. 
86); Coryr. Eyre {IDe G.J. &S.U9); Roberts y. Croft {2DeG.9i J. 1); 
Thorpe y. Holdsworth (L. R. 7 Eq. 139). 
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CHAPTER V. 

OF PRIORITY UNDER THE^LOCAL REGISTRY ACTS (a). 

Rule as to RxjLE. — Where two or more persons claim to be 

priority /» i_ /» 

under the purchascrs or mortgagees from the same party of 
Registry land situatc in a register county, he who first 
registers in the local registry his conveyance or 
charge has the better title, unless at the time 
when the consideration was paid or given he had 
actual or implied notice of a prior unregistered 
instrument, the neglect of which would be con- 
sidered by a Court of Equity to imply fraud. 
(Statutes cited in note. Le Neve v. Le Neve, 
Amb. 436 ; Hine v. Dodd, 2 Atk. 275.) 

Policy of " The statute only intended to give such notice of former 
try Acte*' incumbrances to purchasers that they might not thereby 
explained fee defrauded; but if a man knows, of his own know- 
T. NichoOs, ledge, that there is a prior incumbrance, and notwith- 
standing that knowledge will be a purchaser, the statute 

• 

(a) 5 Anne, c. 18 (West Riding of Yorkshire) ; 6 Anne, c. 35 (East Bid- 
ing of Yorkshire, and Kingston-on-Hull) ; 7 Anne, c. 20 (Middlesex) ; and 
8 Qeo. 2, c. 6 (North Biding of Yorkshire). Copyholds, leases at a rack- 
rent, and leases not exceeding twenty-one years, where the actual possession 
and occupation go along with the lease, are expressly excepted from the 
requirements of the Local Kegistry Acts. A memorandum of equitable 
charge upon lands in a register county should, equally with a formal mort- 
gage, be registered (Neve v. PenneU, 2 H. & M.170); but an equitable mort- 
gage by deposit of deeds, unaccompanied by such memorandum, does not 
fall within the requirements of the Acts. {SurtvUm t. Cooper, 2 B. & Ad« 
226.) 
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never intended to relieve such, though the first incum- 
brance was not registered. For where a man purchases 
with notice of a pri<ir iucumhrance, he purchases with an 
ill conscience, and in a Court of Equity his purchase will 
never be established." {Cheval v. Nicholls, Strange, 664, 
per cur. cf. TunstaU v. Trappes, 3 Sim. 301 ; but as 
regards the policy of the Registry Acts see Wyatt v. 
Barwell, 19 Ves. 438: Ford v. White, 16 Beav. 123-4) 

A. and B. successively lent money to C. upon a mort- Example, 
gage of the latter s property. The same solicitor was ■dJJ~i 
employed by A. and by B. in connection with their HaH. 
respective securities. B. was the first to register. Held, 
that having implied notice, through his solicitor, of A.'s 
charge, B. could not by such earlier registration obtain 
priority. (RoUand v. HaH, L. R, 6 Ch. Ap. 678.) 

To the operation of notice as affecting the Limitation 

• •p. J 1 asto the 

pnonty oi registered assurances there are two operation 

1 .... • 01 notice 

mnitations : in affect- 

(1) As to the quality of the notice ; ^onty of 

(2) As to the class of persons between whom it J^Si^ces. 
operates. 

(1.) As to the quality of the notice. (i.) Asto 

the quality 

"Apparent iraud, or clear and undoubted notice, ^^^^ 
would be a proper ground of relief; but suspicion of stated in 
notice, though a strong suspicion, is not sufficient to ^^^' 
justify the Court in breaking through an Act of Parlia- 
ment." (Hine v. Dodd, 2 Atk. 276, per Lord Hard- 
wicke, L. C.) 

''The authorities have been uniform in holding that in RoHand 
the proof of notice must be very clear and distinct ; but ^' ^*'^* 
if actual notice is proved, then a man cannot take advan- 
tage of his registration to invalidate a previous unregis- 
tered security." {RoUand v. Hart, L. R, 6 Ch. Ap. 684^ 
per Lord Hatherley, L. C.) 
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Example. A creditor, having a judgment upon lands in Middlesex, 
ffinTv^ filed a bill to establish his priority over a subsequent 
Dodd. mortgagee of the same lands upon the ground that the 
latter, though earlier in point of registration, had notice 
of the judgment before the mortgage was exported. The 
evidence went to show conversations and interviews in 
which the defendant had admitted that he knew of the 
judgment ; but the defendant, by his answer, denied such 
admissions or knowledge. Held, that the plaintiff was 
not entitled to priority. (Hine v, Dodd, 2 Atk. 275 ; cf. 
WyaU V. BarweU, 19 Ves. 435.) 

Construe- And as the notice must be so "clear and un- 
insuffi. doubted," that to neglect it vs^ould imply fraud, it 
follows that the registration of an equitable inte- 
rest is not to be deemed such notice thereof as vsdll 
defeat the priority of a later purchaser or mort- 
gagee, who, not having actual or implied notice of 
such interest, acquires and registers a legal title. 
(Bedford v. Backhouse^ 2 Eq. Ca. Abr. 615.) 

Example. B. took from A., and duly registered, an equitable charge 

MorecocJc upon lands in Middlesex. Afterwards C, without notice 

y. Dickens, of B.'s charge, took from A., and duly registered, a legal 

mortgage of the same lands. Held, that C. had priority 

over B. {Morecock v. Dickens, Amb. 678.) 

(2.) As to (2.) As to the class of persons between whom 

the class ^^ ^ ■*• 

of persons notico operates. 

between 

notice Notico operates as between mortgagees and 

opera es. j^jg^^^j^^ creditors, but not as between judgment 

creditors themselves (6). (Benham v. Keane, 1 J. 
&H. 685; 3DeG. R & J. 318.). E.g., 

(6) Judgment creditors are required to register under the Begistry Acts 
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(a) B. has an unregistered judgment upon A/s 
land, C. has a later mortgage on the same land, 
registered with notice of B/s judgment. B. is 
entitled to priority over C. {Benham v. Keane, 
supra) ^ 

(b) C. has an unregistered mortgage upon A/s 
land. B. has a later judgment upon the same 
land, registered with notice of C.'s mortgage. C 
is entitled to priority over B. 

(c) B. and C. successively take out judgments 
upon A.'s land. C, with notice of B.'s judgment, 
is the first to registei*. He is thereby entitled to 
priority over B. {Benham v. Keane, supra.) 

as well as in the Common Pleas ( Westbroohe v. Blythe, 3 Ell. & BI. 737); and 
in the examples the expressions "registered'' and "unregistered" mean 
registered or unregistered in the county register. 
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PART II. 



PRIORITY OF TITLE TO PERSONAL PROPERTY. 



CHAPTER VI. 



OF TITLE TO CHOSES IN POSSESSION (a). 



Excep- 
tion 1. — 
Money. 



SECTION L 

General RuLE. — He who bujs or takes in pledge a chose 
title to in possession acquires only such title thereto as 

Oil OS^fl 1 T1 

possession, the porsou who sells or pledges it can confer. 
{White V. SpeUigue, 13 M. & W. 603.) 

Eocception 1. — ^Where a person in good faith and 
for value receives coin or bank notes which hg,ve 
passed in currency, he is entitled to retain them 
as against a former owner from whom they have 
been wrongfully taken. {Miller v. Race^ 1 Burr. 
452 ; 1 Smith L. C, 6th ed. 468.) 

Explained " It has been quaintly said (6), ' that the reason why 

V. Race. money cannot be followed is because it has no ear-mark/ 

but this not true. The true reason is, upon account of 

(a) One or two of the matters touched upon in this chapter do not neces- 
sarily involve questions of priority properly so called, but they have so close 
a connection with the subject, that the introduction of them can hardly be 
thought irrelevant. 

(6) By Lord King, L. C. Deg. r. Deg. 2 P. W. 416. 
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the currency of it, it cannot be recovered after it has 
passed in currency. Thus, in the case of money stolen, 
the true owner cannot recover it after it has been paid 
away fairly and honestly, upon a valuable and bond fide 
consideration ; but before the money has passed in cur- 
rency, an action may be brought for the money itself." 
(1 Burr. 459, per Lord Mansfield, C. J. ; and see Taylor v. 
Plumer, 3 M. & S. 575.) 

Exception 2. — Where a person buys goods in ^^^l'__ 
open market without notice of any adverse claim, ?urchai»e 

j^ •' ' m market 

he acquires a complete title to them, subject only o^®^^- 
to the right oi the true owner, where the goods 
have been stolen, to have such goods restored to 
him upon prosecuting and obtaining the conviction 
of the thief. (The case in market overt, 5 Rep. 
83; 2 Co. Inst. 714.) 



" Sale in market overt arose at a time when there was Explained 

much greater simplicity than prevails at the present ^ Lond(m 

time in transactions hetween buyer and seller. In those -^^ ^^^' 

pony* 
days, the practice was to buy and sell at markets and 

fairs. Shops werb few, even in the city of London. A 

person whose goods had been taken from him feloniously 

knew where to resort in order to prevent his goods being 

sold If a man did not pursue his goods to a 

market where such commodities were openly sold, he 

ought not to interfere with the right of the honest and 

bond fide purchaser ; but, en the other hand, the law will 

afford the man, whose goods have been taken from him, 

this protection, by insisting on having the goods exposed 

in, the market lor sale, and the whole tmnsaction begun, 

continued, and completed in the open market, so as to 

give the fullest opportunity to the man whose goods have 

been taken to make pursuit of them, and prevent them 
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As to sale 
of horses. 



Excep- 
tion 3. — 
Purchase 
of goods 
a.cquii'ed 
under a 
voidable 
contract. 



Example. 

White V. 
Garden. 



Limit of 
this excep- 
tion. 



from being sold." (Crane v. Lorulon Dock Company, 33 
L. J. (N. S.), Q. B. 228, per Cockburn, C. J.) 

The right of the true owner of stolen goods to 
obtain their restitution by prosecuting and obtain- 
ing the conviction of the thief, is affirmed, but not 
created by, the statute 24 & 25 Vict. c. 96, s. 100 
(repealing 7 & 8 Geo. IV. c. 29, s. 57.) 

The sale of horses in. market overt is regulated 
by the statutes 2 & 3 P. & M. c. 7, and 31 Eliz. 
c. 12. (See Stephen's Comment., 5th ed., ii., 74 
-5.) 

Exception 3. — ^A hond fide purchaser of goods 
or chattels from a person who has acquired them 
under a contract for sale, voidable at the option of 
the original seller, acquires as against such seller, 
and all other persons, a good title to the property. 
{White V. Garden, 10 C. B. 919.) 

A. sold iron to B. who paid for it, partly in cash and 
partly by bills, the acceptor of which proved to be a 
fictitious person. B. then sold the iron to C, who had 
no notice of the fraud. Held, that A. was not entitled to 
recover any part of the iron from C. ^{White v. Garden, 
supra,) 

The groimd of this exception is that, as against 
the original seller, there exists a contract which 
he may either affirm or disaffirm at any time 
before the fraudulent buyer has resold the goods 
to an innocent third party. Where, therefore, 
such contract does not in point of law exist as 
between the original seller and the first "purchaser, 
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the latter can confer no better title than he has 
himself. {Kingsford v. Meny, 1 H. & N. 503.) 

Exception 4. — Under the Factors' Acts, if a Excep- 
person for valuable consideration buys or takes in Purchase 
pledge goods, or documents of title to goods, from factors or 
a fkctor or agent entrusted with, and in possession 
of, such goods or documents, he acquires a com- 
plete title to the property bought or pledged, pro- 
vided that, at the time when the consideration was 
given, the authority of the factor or agent has not 
been revoked, and that the buyer or pawnee has 
not notice that the factor or agent is acting without 
authority, or in bad faith. (Statutes 4 Geo. IV. 
c. 83 ; 6 Geo. IV. c. 94 ; 5 & 6 Vict. c. 39 ; Fuentes 
V. Montis, L. R, 3 C. P. 268 ; 76. 4 C. P. 93.) 

By " documerits of title " is meant " any docu- Definition 
•^ , ^ ^ • of docu- 

ment used in the ordinary course of business as ments of 

proof of the possession or control oi goods, or 

authorizing or purporting to authorize, either by 

endorsement or delivery, the possessor of such 

document to transfer or receive the goods thereby 

represented." (Stat. 5 & 6 Vict. c. 39, s. 4.) 

Exception 5. — **No writ oi JieH facias or other Excep- 
writ of execution, and no writ of attachment Purchase 

, , of goods 

against the goods of a debtor, shall prejudice the liable to 
title to such goods acquired by any person bond 
fide, and for valuable consideration, before the 
actual seizure and attachment thereof by virtue of 
such writ. Provided such person had not, at the 
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time when he acquired such title, notice that such 
writ, or any other writ by virtue of which the 
goods of such owner might seized or attached, had 
been delivered to, or remained unexecuted in, the 
hands of the sheriff, luider-sheriff, or coroner." 
(Stat. 19 & 20 Vict. c. 97, s. 1.) (c). 
Rule in Rule 171 Equitv as to Title Deeds. — Where any 

equity as j. */ . , . • 

to title person has, for valuable consideration, in good 
faith, and without notice of any adverse title, con- 
tracted for a charge upon, or other interest, in land, 
and has obtained possession of the deeds, he is, in 
a Court of Equity, entitled to retain such deeds as 
against the owner, either of the legal estate, or of 
an earlier equitable interest, unless the Court has 
by its decree established and declared the priority 
of some adverse title. (J^alwyn v. Lee, 9 Ves. 24 ; 
Newton v. Newton, L. R, 4 Ch. Ap. 143.) 

Explained " Deeds are chattels, and, where no adverse claimant 
^v. De^ interferes, the person entitled to the estate is entitled to 
MoUyns. the deeds. But the person who has possession of the 
deeds may deal with them as with any other chattels, 
subject to the rights of those who are interested in them. 
A person obtains possession of title-deeds having no title 
to the estate, another person advances money to him upon 
the security of a deposit of the deeds. The rule, there- 
fore comes into operation, (for it applies equally to real 
estate and to chattels,) that if a man advance money 
bond fide, and without notice of the infirmity of the title 

(c) It maybe worth while to observe that negotiable securities, which are 
generally treated as an exception to the rule of tide stated in this chapter; 
are choses in action, not choses in possession, [2 Stephen's Comment. (5th 
ed.) 122], and therefore fall more properly within the consideration of the 
next chapter. 
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of the seller, he will be protected in this Court, and the 

person having title must seek relief elsewhere 

The defendants use the possession of the deeds, as they 
have a right to do, to protect them against the plaintiffs. 
They can make no use of the deeds themselves. They 
cannot maintain possession of them against the true 
owner, but in this Court they have a right to say that 
they ought not to be compelled to deliver them up, as 
they obtained them bond Jide, and without notice.'' 
(Joyce V. De Moleyiia, 2 J. & L. 378-9, per Sugden, 
L.C.) 

The tenant for life under a settlement being in posses- Example, 
sion of the deeds, and in apparent ownership of the pro- y^T" 
perty, suppressed the settlement, and, alleging himself to Lee. 
be seised in fee, mortgaged the estate, and delivered the 
title-deeds to the mortgagee. After the death of the 
tenant for life, the tenant in tail in possession under the 
settlement filed a bill against the persons claiming under 
the mortgagee for delivery of the title-deeds, to which the 
defendant pleaded that he, or those through whom he 
claimed, were purchasers for value without notice. Held> 
that the plea must be allowed, and the bill dismissed. 
{Walwyn v. Lee, 9 Ves. 24 \ c£ Joyce v. De Mcleyns, 2 J, 
& L. 374.) 

But where, by its decree, the Court makes a Limit of 
declaration of priority as between adverse claims, *^ ™^' 
the possession of the title-deeds follows the title 
of the person in whose favour the declaration is 
made. 

"There appears to be a material distinction between Explained 
such a case as Walwyn v. Lee^ and cases in which either ^^^^'^ 
in consequence of the fund being in Court, as in Stach- 
house V. Lady Jersey (1 J. & H. 721), or in consequence 
of the legal estate being outstanding in a trustee, and the 
beneficial interest being claimed by several adverse, but 
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equally innocent, purchasers for value without notice, 
the Court is called upon to declare, and does declare, the 
right to the fund or estate in question. In such cases 
the Court is necessarily called upon to make, and does 
make, a decree against some one or more of such pur- 
chasers for value; but as in the language of Lord St. 
Leonards, in Smith v. Chichester (2 D. & War. 402), * it 
is clearly settled that the right to the estate confers the 
right to the possession of the title-deeds,' such a decree 
would be obviously incomplete in a material particular, 
if, while declaring the plaintiff to be absolutely entitled 
to the whole beneficial interest in the estate, it left the 
title-deeds in the possession of one of the defendants 
claiming to hold them under an adverse title which the 
same decree declared to have no valid foundation." 
{Newton v. Newton, L. R. 4 Ch. 145-6, per Lord Hather- 
ley, L.C.) {d). 

Section 2. 



Title to 
chattels 
under a 
Bill ot 
Sale. 

1. Aa be- 
tween SUC' 
oessi^e 
grantees. 



OF PRIORITY OP TITLE TO CHATTELS UNDER A BILL OF SALE 
WITHIN THE MEANING OF THE BILLS OF SALE REGISTRA- 
TION ACTS (17 & 18 VICT, a 36, and 29 & 30 vict. c. 96. 

The expression "bills of sale/' "personal chat- 
tels," and apparent possession, are explained in 
the 7th section of the principal Act (/). By "gran- 
tor" is meant the maker of a bill of sale. By 
"grantee" is meant the holder of a bill of 
sale. 

Rule 1 . — Where two or more persons claim to 
be grantees of the same personal chattels within 
the meaning of the Bills of Sale Acts, they are, as 

(d) Over-ruling, on this point, Thorpe v. ffoldsuorthy L. R. 7 Eq. 139. 
(/) See Appendix, infra, p. 87. 
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between themselves, entitled to priority in the 
order of date of the bills of sale under which they 
respectively claim. 

"There is nothing in the (Bills of Sale Registration) 
Act which makes it necessary to register a bill of sale 
as against the holder of a subsequent bill of sale, whether 
the latter be registered or not." {Richards v. James, 
L. R 2 Q. 6. 291, per Lush, J. ; cf. In Re MiddUtan, 
K R 11 Eq. 209.) 

RxjiiE 2. — ^The ffrantee of personal chattels 2. m 

. . against the 

within the meaning of the BiUs of Sale Act does trostee or 

assignees 

not, as agsiinst the trustee or assignees in bank- in bank- 
ruptcy of the grantor, acquire a title to any of the 
such chattels as remain in the possession, or appa- 
rent possession, of the grantor, unless the bill of 
sale under which the grantee claims has been 
registered or re-registered in the manner, and 
within the time, prescribed by the statutes, and 
the grantee has taken possession of such chattels 
previously to the date of the bankruptcy. (1 7 & 
18 Vict. c. 36, s. 1 ; 29 & 30 Vict. c. 96, ss. 4, 5 ; 
StansfieU v. Cuhiti, 2 De G. & J. 222.) 

Explanation. — The statute 17 & 18 Vict. c. 36, 
does not in any degree narrow the application of 
the doctrine of reputed ownership. {Stansfield v. 
Cuhitt, 2 De G. & J. 228.) 

Rule 3. — The grantee of personal chattels 3. As 

within the meaning of the Bills of Sale Act does execation 

not, as against the execution creditors ot the gran- of the 

tor, acquire a title to any of such chattels as, at ^^^ 

G 2 
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the date of execution of legal process, remain in 
the possession or apparent possession of the gran- 
tor, unless — 

(a) The bill of sale nncjer which the grantee 
claims has been registered or re-registered in the 
manner, and within the time, prescribed by the 
statutes; or, 

(b) The grantee has taken possession of such 
chattels within twenty-one days after the making 
of the bill of sale; or, 

(c) The deed having been duly registered, the 
possession of the grantor is permitted by the 
terms of the deed or consistent with the reasonable 
requirements of the case. (See Martindale v. 
Booths 3 B. & Ad., 498, and 1 Prideaux's Con- 
veyancing Precedents, 6th ed., 631.) 

Section 3. 

OF PRIORITY UNDER THE SHIP REGISTRY ACTS. 

Rule aa to RuLE 1. — Where two or more persons claim to 

priority 

under be mortgagees of the same ship, or of the same 
Registry share therein, they are, as between themselves, 
notwithstanding any notice, entitled to priority 
according to the date of registration of the instru- 
ments under which they respectively claim. 
(Merchant Shipping Act, 1854, s. 69.) 

stated in " A mere contract in writing, however precise and re- 

^Mw^ld 8^^^^> ^^^ *^® purchase and sale of a ship, does not entitle 

the purchaser to any relief, either as against the vendor, 

or as against any other person who, coming afterwards 
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with knowledge of the contract, takes an assignment of 
the ship, and has it registered. That is clearly decided 
This Court has repeatedly refiised to apply to the Ship 
Registry Acts those equitable doctrines which it applies 
to many other statutes. It considers that the policy of 
the Ship Registry Acts is such as to prevent the applica- 
tion of those doctrines/' (Coombes v. Mansfield, 3 Drew. 
200, per Kindersley, V.C.) 

A., being the registered owner of a ship, entered into Example. 
an agreement with B., which in effect gave to B. a lien j^f »^,„^# 
upon the ship. Afterwards A. transferred the ship for ▼• Rankin, 
value to C, who, with full notice of B/s claim, registered 
his title. Held, that C. was entitled to priority over B. 
(APCalnumt v. Rankin, 2 De G. M. & G. 403.) 

Rule 2. — Every registered mortgagee of a ship, Priority of 
or of any share therein, is entitled to priority over mortgagee 
the subsequent trustee in bankruptcy of the mort- the^trastee 
gagor, notwithstanding that such ship or share JSpteyof 
may at the date of the bankruptcy be in the poo- ga^^'*^ 
session, disposition, or reputed ownership of the , 

mortgagor. (Merchant Shipping Act, 1854, s. 72.) 

Rule 3. — ^Where the sale or mortgage of a Priority of 
ship or of any share therein is required to be made or mort- " 
imder a registrar's certificate, the purchasers or SS^a 
mortgagees of such ship or share are, (a) as between J^tmcate. 
themselves entitled to priority according to the 
date at which their transfer or mortgage is regis- 
tered on the certificate ; (b) where the owner of 
the ship is bankrupt, entitled to priority over the 
trustee in bankruptcy, provided that their title 
has been duly registered on the certificate, and 
that at the date of such sale or mortgage they 
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had no notice of the bankruptcy. (Merchant Ship- 
ping Act, 1854, ss. 76-81.) (gr). 

Priority of (^) Where the mortgagee of a ship takes possession of the vessel, he 
2^ .^ 1 ? becomes entitled to the freight as an incident of his possessory right {Brown 
V. Tanner, L. R. 3 Ch. 697), but his priority in this respect is not governed 
by the statute. ** It was not thought fit to provide by the Merchant Ship- 
ping Act, either with respect to the priorities of charges on freight, or with 
respect to the rights of mortgagees to freight. These were left to be dealt 
with according to the ordinary principles ot law and equity, and the rules 
and doctrines established by the decisions of the Court" {Liverpool Marine 
Credit CoTnpany v. Wilson, L. R. 7 Ch. 611, per James, L. J.). Therefore, 
where A. and B. were first and second mortgagees of a ship, and B. after- 
wards acquired a charge upon the accruing freight, and A., without notice 
of this charge, iidvanced to the owners a further sum on the security of the 
ship and freight, it was held that, though B. was the first to give notice to 
the charterers, A. was entitled, as against B., to retain out of the freight 
the amount of the further charge as well as of his original mortgage debt 
(Liverpool Marine Credit Company v. Wilson, L. R. 7 Ch. 507). 
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APPENDIX. 
STAT. 17 & 18 VICT. c. 36, s. 7. 

"In construing this Act the following words and 
expressions shall have the meanings hereby assigned to 
them, unless there be something in the subject or context 
repugnant to such construction (that is to say), 

" The expression * bill of sale,' shall include bills of sale, 
assignments, transfers, declarations of trust without 
transfer, and other assurances of personal chattels, and 
also powers of attorney, authorities, and licenses to take 
possession of personal chattels as security for any debt, 
but shall not include the following documents ; that is to 
say, assignments for the benefit of creditors of the person 
making or giving the same ; marriage settlements ; trans- 
fers or assignments of any ship or vessel, or any share 
thereof; transfers of goods in the ordinary course of 
business of any trade or calling ; bills of sale of goods in 
foreign parts, or at sea ; bills of lading, India warrants ; 
warehouse-keepers' certificates; warrants or orders for 
the delivery of goods, or any other documents used in 
the ordinary course of business as proof of the possession 
or control of goods, or authorizing or purporting to 
authorize, either by endorsement or by delivery, the pos- 
sessor of such document to transfer or receive goods 
thereby represented. 

" The expression * personal chattels ' shall mean goods, 
furniture, fixtures, and other articles capable of complete 
transfer by delivery; and shall not include chattel 
interests in real estate, nor shares or interests in the 
stocks, funds, or securities of any government, or in the 
capital or property of an incorporated or joint-stock 
company, nor choses in action, nor any stock or produce 
upon any farm or lands which, by virtue of any covenant 
or agreement, or of the custom of the country, ought not 
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to be removed from any farm where the same shall be at 
the time of the making or giving of such bill of sale. 

" Personal chattels shall be deemed to be in the ' appa- 
rent possession ' of the person making or giving such bill 
of sale, so long as they shall remain or be in or upon any 
house, mill, warehouse, building, works, yard, land, or 
other premises occupied by him, or as they shall be used 
and enjoyed by him in any place whatsoever, notwith- 
standing that formal possession thereof may have been 
taken by, or given to, any other person." 



1 1 

if 
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CHAPTER VII. 

OF PEIOBITY OF TITLE TO CHOSES IN ACTION. 

For the purpose of the following rules, the expression Definition 

, of chose in 

chose in action means personal property reducible action, 
into possession by action at law or suit in equity. 
(See Williams on Executors, 6tli ed., 738.) 
Rule I. — The assignee of a chose in action First mie 

• • .asto 

acquires it subject to the equities at any time priority in 
affecting it as between the assignor and persons mentsof 

, 1 . . 1 i 1 • 1 1 choses in 

not claumng \maer the assignor,, unless such action, 
equities have expressly, or by implication, been 
released. {Mangles v. Diocon, 3 H. L. C. 702 ; 
Higgs v. Northern Assam Tea Co.y L. K 4 Exch. 
387.) 

A. obtained from B. a bond for the payment of money Example, 
under circumstances which the Court considered to TurtonT. 
amount to fraud, and afterwards assigned such bond to ^^9on. 
trustees for the benefit of his creditors. Held, that the 
latter could not be in a better position than A., and an 
injunction granted to restrain them from suing on the 
bond. (Turton v. Benson^ 1 P. Wms. 495, cf. Athmicevmt 
Assurance Society v. Pooley, 3 de G. & J. 294.) 



Upon this principle — 

" If a trustee who has himself a beneficial interest in a Iliustra- 
trust fund assigns such beneficial interest, and then com- 1^* 

mits a breach of trust by abstracting part of the trust WOkina v. 

fund, the other cestui que trustent, as against the assignee ^ ^' 
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Example. 

Morris V. 
Livie, 



Excep- 
tion to 
first rule. 
Negoti- 
able in- 
struments. 



Definition 
of negoti- 
able in- 
struments. 



of the trustee's beneficial interest, will have a clear equity 
to have the fund under the control of the Court applied 
to make good that breach of trust.*' {Wilkins v. Sibley, 
4 Giff. 445, per Stuart, V.C.) 

A-, being a trustee and executor, and also a reversionary 
legatee under a will, assigned his legacy to B. After- 
wards he misapplied the assets. Held, that B. could not 
receive the legacy till satisfaction had been made for the 
breach of trust. {Morris v. Liviey 1 Y. & C. (C. C), 380 ; 
cf. BarneU v. Sheffield, 1 Ue G. M. & G. 371 ; Cole v. 
Muddle, 10 Hare, 186 ; Priddy v. Rose, 3 Mer. 86.) 

Exception, — The purchaser of a negotiable in- 
strument, who receives it in good faith, without 
notice of any adverse title, and before it has be- 
come due, acquires a good right to recover upon it. 
{Grant v. Vaughan, 3 Burr. 1516.) 

By "negotiable instrument" is meant any in- 
strument transferable like cash by delivery, and 
capable of being sued upon by the person holding 
it (a). (See 1 Smith L. C. 6th ed, 479.) 

" Negotiable instruments being part of the currency 
are subject to the same rule as money ; and if such an 
instrument is transferred in good faith before it is over- 
due, it becomes available in the hands of the holder, 
notwithstanding fraud which would have rendered it 
unavailable in the hands of a previous holder. ( Whistler 
V. Forder, 14 C. B-, N. S. 257-8, per Willes, J.) 

(a) It includes, therefore, bankersV cheques (<?ran« v. Vaughan, Bum 
1576) ; bills and notes payable to bearer and endorsed in blank {Peacock 
V, Bhodes, 2 DongL 633) ; exchequer bills (Brandon v. Barnett, 12 01. & F. 
787) J dividend warrants {Partridge v. Bank of England^ 9 Q. B. 896) ; 
bills of lading {Lickharrow v. Mason, 5 T. R. 683 and 18 & 19 Vict. c. iii.) ; 
and dock warrants (Zwinga v. Samuda, 7 Taunt. 265) ; but not delivery 
orders {Kingsfoi^d v. Merry, 1 H. & W. 503). The purchaser of an over- 
due bill or note takes subject to the equities affecting it in the hands of 
the vendor. (See He European Bank, L. R. 5 Ch. 368). 
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Note 1. — " Shares in Compafiies governed by modem As to 
statutes are not mere choses in action ; the legal, as well ^ j^j^t 
as the equitable, interest in them is capable of transfer, Stock 

* T_ 1 1 Company. 

and where the legal ownership in them, or even the legal 
right to be registered, is acquired by a bond fide purchaser 
for value without notice of a prior equitable interest, the 
title of such purchaser cannot be impeached in equity any 
more than at law." (Lindley on the Law of Partnership, 
i. 664-5.) 

A. being the registered owner of shares standing in his 2>od^ y, 
own name in trust for B., a married lady, mortgaged them -^iZ2». 
to C, who at the time had no notice of the trust. C, 
after obtaining such notice, registered his transfer. Held, 
that he was entitled to priority over B. Wood, V. C, 
said : — " It is the case of a person advancing money on 
an equitable security without notice of the trust, and 
afterwards getting in the legal estate, and no more in- 
volving a breach of trust than where a mere equitable 
incumbrancer gets in the legal estate, or ' tabula in nau- 
fragio: " (Dodds v. Hills, 2 H. & M. 424, 427.) 

Note 2. — The case of Thorndike v. Hunt (3 de G. & J. ab to 
563) may, at first sight, seem difficult to reconcile with **^® *^r*"*' 
the Rule under consideration. The facts were as fol- fund, for 
lows : — The trustee of two distinct settlements, having ^* ^^ ^^^ 
misapplied money belonging to settlement 1, replaced Thomdike 
the amount out of funds belonging to settlement 2. 
A suit having been instituted against him and his 
co-trustee, he transferred the fund thus replaced 
into Court. Held, (reversing the decision of Romilly 
M.R.), that, though the legal title to the fund thereby 
became vested in the Accountant General, the persons 
for whose benefit it had been transferred were in the 
position of purchasers for value without notice, and that 
the cestuis que trvstent under settlement 2 could not 
follow the money. Turner, L. J., said :— " As soon as the 
transfer took place the fund came into the possession of 
the Court, and the beneficial interest vested in the Thorn- 
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dike family (the cestuis que ti^stent under settlement 1). 
"The petitioners" (the persons interested under settle- 
ment 2) ^' had therefore to make out a title against the 
Court, which had appropriated the fiind to a particular 
trust ; and I do not see how the petitioners could fix 
upon the Court a trust for them against the appropriation 
which the Court had made. The case seems to me to 
involve a question of great importance, for, if the de- 
cision stands, I do not see how any person could be safe 
in getting funds out of Court, which had been paid in for 
his benefit, without having made inquiry to whom the 
fund originally belonged." (3 de Gr. & J. 571.) 



Second 
rule as to 
priority in 
assign- 
ments of 
choses in 
action. 

Notice of 
claim. 



Rule 2. — Where two or more persons claim to 
be assignees of the same chose in action they are, 
as between themselves, entitled to priority in the 
order of time at which they respectively give 
notice of their claim to the debtor or trustee of 
the fimd. {Dearie v. Hall, 3 Russ. 1.) 



Explained 
in Lee v. 
Rowlett. 



" The rule is, that the party who first makes himself 
master of a chose in action by giving notice to prevent its 
being handed over by the person in whose hands it is to 
any other claimant, in other words, who first divests the 
title of the owner, by giving notice to the person through 
whom the owner must derive the fund, arrests that fund, 
and acquires the property for himself. Whether the 
f\^nd be a trust-fund held by A. in trust for B., or a debt 
payable by A. to B., if B. assigns it, and his assign requires 
A. to pay the money over to him, that gives him priority 
over a previous assign of B. who has not given such 
notice." {Lee v. Howlett, 2 K. & J. 535, per Wood, V.C.). 
Example. A., being entitled to the dividend accruing from a sum 
of money standing in the names of trustees, assigned it, by 
way of security, to B. and C. successively, and afterwards 
assigned it absolutely to D., who was the first to give 



Dearie v. 
HaU. 
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notice of his assignment to the trustees. Held, that D., 
though claiming under an instrument posterior in date, 
was, by virtue of his earlier notice, entitled to priority 
over B. and C. {Dearie v. Hall, 3 Russ. 1 ; cf Loveridge 
V. Cooper, 3 Russ. 30.) 

Subordinate Rule 1. — Notice for the purpose of Subordi- 

, , , . nate rules. 

the principal Rule must be notice given to an i. Notice 

actually constituted trustee or debtor having the given to 

possession of, or control over, the fimd. (Buller v. trustee or 

Plunkett, IJ. & H. 441.) '^'^'^'* 

An officer by his marriage settlement covenanted to Examples, 
settle the proceeds of his commission when he sold out, ^^^g^v. 
and afterwards assigned them by way of security to a Plunkett 
creditor, who was the first to give notice to the army 
agents, but before the proceeds had actually come into 
the hands of the agents the trustees of the settlement 
also served notice of their claim. Held, that the trustees 
were entitled to priority over the creditor. (Buller v. 
Plunketty supra ; cf. Somerset v. Cox, 33 Beav. 634 ; Addi- 
son V. Cox, L. R. 8 Ch. 76.) 

Upon the same principle it has been decided that a ATCreight 
vendor who has contracted to sell land may receive the ^* ^*^* 
unpaid balance of the purchase money, and convey the 
estate to the purchaser, without regard to the receipt of a 
notice that the purchaser had agreed to assign the benefit 
of the contract. {M'Creight v. Foster, L. R. 5 Ch. 604.) « The 
distinction," it was said, " between such a case and that 
of Dearie v. Hall, is this — that the vendor is not a com- 
plete trustee for the purchaser and those who claim under 
him until the whole contract is finally completed." (L. R. 
5 Ch. 612 ; cf. Crabtree v. Poole, L. R. 12 Eq. 13.) 

And inasmuch as the notice should be given to where two 
the person having the possession of, or control over, trustees 
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notine the fuiid, it follows that where, as by the settle- 

snould be ^ ... 

given to ment of a reversion, a derivative interest has been 

both. 1 . 1 . . 

been created m a chose in action, and there are 
consequently two sets of trustees, the trustees of 
the earlier instrument will, so long as the fund is 
in their hands, continue to be the persons to 
whom, for the purpose of priority, notice should be 
given. 

Example. A., in exercise of a power of appointment given to her 
by a settlement, appointed a sum of money upon trusts 
in favour of B., who mortgaged his interest first to X. and 
then to Y. X. gave notice only to the trustee under the 
appointment. Y. gave notice also to the trustee of the 
original settlement, who had retained control of the 
property. Held, that Y. was entitled to priority over X. 
(Bridge v. Beadon, L. R. 3 Eq. 664.) 



Bridge v. 
Beadon. 



2. As to 
the quality 
of the 
notice. 



Stated in 
Browne v. 
Sa/vage, 



In Lloyd v. 
Banks. 



Subordinate Rule 2. — Whatever brings the fact 

of a charge or assignment to the knowledge of a 

trustee or debtor in snch a manner as to induce a 

man of ordinary prudence to regulate his conduct 

by it, is notice sufficient for the purpose of the 

principal rule. {Lloyd v. Banks, L. R. 3 Ch. Ap. 

488.) 

"A verbal and informal notice is sufficient, provided 
the fact of the assignment is distinctly and clearly 
brought to the mind and attention of the trustee." 
(Browne v. Savage, 4 Drew. 640, per Kindersley, V.C.) 

" I do not think it would be consistent with the prin- 
ciples upon which this Court has always proceeded, if I 
were to hold that under no circumstances could a trustee 
without express notice from the incumbrancer be fixed 
with knowledge of an incumbrance upon the fund of 
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which he is a trustee, so as to give the incumbrancer the 
same benefit which he would have had if he had himself 
given notice to the trustee. It must depend upon the 
facts of the case ; but I am quite prepared to say that I 
think the Court would expect to find that those who 
alleged that the trustee had knowledge of the incum- 
brance had made it out, not by any evidence of casual 
conversation, much less by any proof of what would only 
be constructive notice, but by proof that the mind of the 
trustee has in some way been brought to an intelligent 
apprehension of the nature of the incumbrance which has 
come upon the property, so that a reasonable man, or an 
ordinary man of business, would act upon the information, 
and would regulate his conduct by it, in the execution of 
the trust. If it can be shown that, in any way, the trustee 
has got knowledge of that kind — knowledge which would 
operate upon the mind of any rational man, or man of 
business, and make him act with reference to the know- 
ledge he has so acquired — ^then I think the end is attained, 
and that there has been fixed upon the conscience of the 
trustee, and through that upon the trust-fund, a security 
against its being parted with in any way that would be 
inconsistent with the incumbrance which has been 
created." {Lloyd v. Banks, L. R 3 Ch. Ap. 490-1, per 
Lord Cairns, L.C.) 

A., being entitled to a reversionary interest, presented Example. 
a petition in the Insolvent Debtors' Court. The trustee ri T 

^ , ^ Lloyd V. 

of the fund was not served with any formal notice of the Banks. 
insolvency, but he saw in the newspaper a notice of the 
petition, and acted upon the information. Subsequently 
to the presentation of the petition, A. mortgaged his 
reversion to B., who gave formal notice to the trustee. 
Held, that B. was not thereby entitled to priority over 
the assignee in insolvency. {Lloyd v. Banks, L.R 3 Ch. 
Ap. 488.) 

As regards the notice which must be given to. the As to 
directors by the assignee of shares in a joint-stock com- \^^^^ ^ 
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directors 
of a com- 
pany. 



Examples. 

Ex parte 
Jlichard- 
son. 



Ex parte 

Agra 

Bank, 



3. Notice 
to one of 
several 
debtors or 
trustees 
sufficient. 



pany, it has been said, " In the case of a joint-stock 
company, the point to be ascertained is, whether the 
information is obtained (by the directors) for the very pur- 
pose of guiding them in their course of action. If it be so, 
then the case is taken wholly out of that class of autho- 
rities which say, that the mere circumstance of a matter 
having been talked of in a board-room, the mere circum- 
stance of any one of the directors having personal notice, 
has no effect whatever." {Ex parte Agra Banhy L. R. 
3 Ch. Ap. 560, per Wood, L.J.) 

A., being the owner of shares in a mining company, 
deposited the certificates by way of security with B., who 
gave no notice to the company. A., however, communi- 
cated the fact of B. having a mortgage in his shares to one 
of the directors of the company, who, in his turn, commu- 
nicated it to his fellow-directors at one of their board 
meetings. Held, that this was sufficient notice to the 
company, and that B. was entitled to priority over the 
assignees in bankruptcy of A. (Ex parte Richardson^ 
Mont. & Ch. 43.) 

A, being the owner of shares in a mining company, 
mortgaged them to B., who gave no notice to the com- 
pany. A., however, verbally informed the directors, in 
the course of discussions at the board meetings, of the 
assignment which he had made to B. Held, that this 
was notice sufficient to give B. priority over the assignees 
in bankruptcy of A. {Ex parte Agra Bank, L. R. 3 Ch. 
boo!) 

Subordinate Rule 3. — Notice to one of several 
debtors or trustees is, during his lite-time, sufficient 
notice for the purpose of the principal Rule. 
{Smith V. Smith, 2 Cr. & M. 231.) 



Explained " ^g a general rule, notice to one of several trustees is 

^\. Socage. Sufficient, so long as that trustee lives. It is sufficient 

for the reason that a person who is asked to advance his 
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money on the trust property, whether by way of pur- 
chase or mortgage, ought, for his own safety, to apply to 
every one of the trustees, and if he omit to take that pre- 
caution, it is his own fault if he should suffer in conse- 
quence of his omission." (Browne v. Savage, 4* Drew. 640, 
per Kindersley, V. C.) 

A., being entitled to a sum of money, secured upon a Example, 
bond, assigned it, upon her marriage with B., to the ~ 
trustees of her settlement. X., who was one of five BeU, 
obligors under the bond, had distinct notice of the 
settlement. Afterwards B., suppressing the settlement, 
assigned the bond, by way of security, to C, who gave 
notice of his charge to all the obligors. Held, that by 
virtue of the notice received by X., A and her children 
were entitled to priority over C. {Meux v. Belly 1 
Hare, 73.) 

Subordinate Rule 4. — Where a trustee is himself 4. Notice 

of a trustee 

the assignee of the chose in action, the notice which who is 
he has is notice sufficient for the purpose of the assignee 

, . ^ , sufficient. 

principal rule. 

"The trustee to whom the assignment is made, not Explained 
only has no interest in concealing the assignment from ^y^^^ 
any one subsequently proposing to take an assignment ; 
he has, in fact, a double interest in making it known. It 
is his interest to do so as trustee, that he may not make 
himself liable for giving false information, and he is still 
more interested, as the assignee, in making it known, 
that he may not peril the priority of his own incum- 
brance. The principle of the rule respecting notice to 
the trustees is thus entirely complied with by such notice 
as this." {Brovme v. Savage, 4 Drew. 641, per Kindersley, 
V. C.) 

A., being one of three trustees of a settlement, and Example, 
also entitled to a reversionary interest in the funds com- Browne y. 

„ Savage. 
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prised in it, assigned such reversion by way of security 
to B., C, and D. successively. D. was a co-trustee of the 
settlement, and the date of his security was earlier than 
the date of the formal notice by B. and C. Held, that 
D.'s charge was entitled to priority over the other two. 
{Browne v. Savage^ 4 Drew. 635.) 

5. Notice Subordinate Rule 5. — Where a trustee is himself 

of a trustee .r • /»ii,i • j» ji j» i»i 

who is tne assignor oi the chose m action the notice which 
as^gnor ^ ^^ ^as is notice sufficient for the purpose of the 
sufficient, principal rule/ 



Explained 
in WiUes v. 
GreenhUl. 



WiUes V. 
rOreenhilL 



" In dealing with a trustee, it must be assumed that he 
will act honestly. No rule of law, no obligation which 
the law throws upon an individual, requires the contrary, 
and there is no case to warrant it." (Willes v. Oreenhill, 
31 L. J. (N. S.) Ch. 4, per Lord Westbury, L. C.) 
Example. The assignee of an equitable interest belonging to a 
married woman, gave notice of the assignment to her 
husband, who was one of the trustees. Held, that this 
notice was effectual to secure priority over subsequent 
assignments (6). {Willea v. Oreenhill, 31 L. J. (N. S.) 
Ch. 1.) 

Subordinate Mule 6. — Where two or more per- 
sons claim to be assignees of an interest in a fiind 
in Court, and have not previously to its being paid 
in given notice of such interest to the trustee or 
debtor, they are as between themselves entitled to 



6. ABte 
priority 
from stop 
orders. 



{b) This declBion, though but an imperfect example of the point which it 
18 cited to illustrate, appears, in effect, to overrule the case of Bnywne y. 
SavagCy ante, as an authority for the proposition that the notice of a trustee 
who is the assignor, is insufficient, because it is the trustees' interest to 
conceal the assignment. The reasoning in the latter case certainly seems to 
be unsatisfactory, proceeding, as it does, upon an assumption which law and 
morality should be equally slow to recognize, viz., that men cannot be 
expected to perform duties which are inconsistent with their interest. 
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priority in the order of date of their stop orders. 
{Greetiing v. Beckford, 5 Sim. 195.) 

To transfer a fund into the Court of Chancery Explained, 
is in effect to substitute the Court of Chancery for 
the actual trustees, and thereby to render a stop 
order equivalent to notice. It follows^ that where Does not 

1 • • * 1 1 obtain as 

a person has given notice to the actual trustees against a 
before the ^ind came into Court, and so taken pos- ^ZxLdj 
session of the property, no priority will be ob- SJ^ 
tained by an earlier stop order. (Warhurton v. 
HiU, Kay, 470.) 

Therefore, where A., being entitled to a legacy, mort- Example, 
gaged it to a person who gave due notice to the trustees, Zirewy r. 
and a fund to meet the legacy having been paid into Warding. 
Court, a second incumbrancer upon the legacy obtained 
the first stop order ; it was held, that the latter did not 
thereby obtain priority over the first mortgagee. {Livesey 
V. Harding, 23 Beav. 141 ; cf. Breardiff v. Darrington, 
4 De a & Sm. 122.) 

Exception 1. — ^Where the assignee of a chose in ^^J^ 
action has himself notice of a prior assignment of pnncipai 
the property he cannot obtain priority over the — - 
party claiming under such assignment, by giving the as- 

sisnee lias 

earlier notice to the trustee or debtor of the fund, notice of 

a prior 

A., being entitled to an interest in the residuary estate ^^Sl 
of R, assigned it by way of security to B., who was one 
of R's executors, but who gave no notice of the assign- 
ment to his co-executors. After the death of B.y and the 
institution of a suit to administer R.'s estate, A. mort- 
gaged his interest to C, who gave notice of his charge to 
the surviying executors. It was alleged that C. when he 
took his mortgage was aware of the former assignment to 

h2 
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B., and Lord Langdale, M. R, in determining the question 
of priority between B. and C. said, " The notice to the 
executors of R. of C's. assignment would be of no avail if 
at the time when the assignment was taken C. had notice 
of the previous assignment made by A. to B., and the 
question raised is whether C. had such notice. (Timaon 
V. Ramsbottom, 2 Keane, 35, 50 ; cf. Warburton v. Hill, 
Kay 470.) ^ 

2. Mort- Exception 2. — The rule is not applicable to the 
^^^ ^ *' assignment of mortgage debts. {Jones v. GibJ^ons, 
9 Ves. 407.) 

" By the assignment of the mortgage the debt neces- 
sarily passes as incident to it, and it is clear that, to con- 
stitute a valid assignment, notice to the mortgagee is not 
necessary. (9 Ves. 411, per Sir Wm. Grant, M.R) (c). 

fbk se^^^ jEicc6pfo"on 3. — The rule is not applicable to the 

curities. transfer of negotiable securities. {Ex parte Price, 
3 M. D. & G. 595.) 

4k voiun- Eocception 4. — The rule is not appHcable as be- 
tween volunteers. {Justice v. Wynne, 12 Ir. Ch. 
289 ; and see p. 304.) {d). 

6 (Partial). Exccption 5 (partial). — As between an assignee 

Trustee in « , , , . , 

bank- for valuo and the trustee m bankruptcy of the 

riiDtcv. 

assignor the rule is applicable only to debts due 



(c) But it is expedient to give such notice for the reason that payments 
made by the mortgagor to the mortgagee without notice of the transfer 
would be good discharges to the former as against the transferee. (Matthews 
T. WaUwyn, 4 Ves. 118.) 

{d) This case is an express, and apparently the Bole, authority upon the 
point. Looking to the principle of the rule it is difficult to see why 
it should be confined to assignees for valuable consideration, and some 
may think that there is a confusion in the reasoning of the learned judge 
(Brady, L.- C), who decided that it was inapplicable to volunteers. 
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to the assignor in the course of his business (32 & 33 
Vict. c. 71, s. 15), e.g., 

A. assigns to C. a debt due to him in the course of lUustra- 
business from B., and afterwards becomes bankrupt, *°"' 
Here unless C. has given notice of the assignment to B. 
the debt belongs to the trustee in bankruptcy as " goods 
and chattels " in the order and disposition of A. with the 
consent of B., of which consent B's. omission to give notice 
is the evidence. 

A. assigns to B. a reversionary interest in personal pro- 
perty. A's. trustee in bankruptcy acquires no title to 
such reversion as against B., notwithstanding that the 
latter may have given no notice of his title to the legal 
holder of the fund {e). 

The rule which has been under consideration Limitation 

of second 

Isolates only to personal choses in action, and has rule as to 
no application to equitable interests in land {Jones aasign- 
V. Jones y 8 Sim. 633 ; Wiltshire v. Rabbits, 14 Sim. choses in 
76). But an interest in the money to arise from 
the sale of real estate {Lee v. Howlett, 2 K. & J. 
531), or a portion to be raised by the sale or mort- 
gage of real estate {Re Hughes' Trust, 2 H. & M. 
89), are, consistently with the doctrine of con- 

(e) Previously to the Bankruptcy Act of 1869 choses in action, of what- 
ever kind, were, and in bankruptcies administered under any of the former 
Acts, will be still, treated as "goods and chattels" within the meaning of 
the "reputed ownership clauses" of those statutes. In such cases, there- 
fore, the assignees in bankruptcy or insolvency of the assignor will be 
entitled to the debt or fund in question as against a previous assignee for 
value who has omitted to give notice {Bartlett v. Bartlett, 1 De G. & J. 127). 
It will, on the other hand, be incumbent on the assignees in bankruptcy or 
insolvency to give notice of their title. Otherwise an assignee for value 
from the bankrupt, whether before or after the bankruptcy, may by giving 
earlier notice obtain priority. (Re Burr's Trusts, 4 K. & J. 219 ; Stuart v 
Cockerell, L. E. 8 Eq. 607.) 
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version, treated as personal choses in action, and 
as such within the operation of the rule. 

A judgment creditor, as we have already seen 
{ante p. 14) acquires the property of his debtor, 
subject to every liabiUty which affects it in the 

hands of the debtor. For this reason a creditor 

« 

who, under sect. 14 of 1 & 2 Vict. c. 110, obtains 
a charging order upon shares, or upon an equitable 
interest in stock, is not thereby entitled to priority 
over a previous mortgagee of the ftmd, notwith- 
^ standing that the latter may not have given 
notice of his charge to the Company or trustee. 
{Scott V. Lord Hastings, 4 K. & J. 633.) '' The 
intention of the Act was to give to the creditor all 
that interest in the stock charged by the order 
which the debtor had when the order was obtained ; 
and to carry out that intention it is not necessary 
to give him what the debtor had not, but had 
disposed of." (4 K. & J. 637-8, per Wood, V. G.) 
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CHAPTEB VIII. 

OF THE BIGHT OF A MORTGAGEE TO UNITE SEPARATE DEBTS 
AND TO CONSOLIDATE HIS SECURITIES. 

1. As to uniting secured debts. 

By " secured debts " axe here meant debts which Definition 
either by contract or by operation of law create in debts. 
the life-time of the mortgagor a lien upon the 
mortgaged property. (See Fisher on the Law of 
Mortgage, 2nd ed., sect. 1215.) 

Rule. — A mortgagee of real or personal pro- Rule as to 
perty, having originally or by transfer the legal secured 
title, and not affected by such notice as hereinafter 
mentioned, may, as against the mortgagor and all 
persons claiming under him, hold his mortgage as 
a security for the repayment of all other secured 
debts due to him from the mortgagor. {Brace v. 
Duchess of Marlborough, 2 P. Wms. 494, 4th 
Rule.) 

''I take it to be a settled rule that when a mortgagee Rulestated 
has the legal estate, and makes a further advance, and ^ you^ 
has no notice of any claim adverse to his title, being a 
purchaser for valuable consideration, he is entitled to 
tack the further advance to the original mortgage." 
{Young v. Young, L. R. 3 Eq. 805, per Malins, V.C.) 
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Young v. 
Young. 



Example. A property which .was in mortgage to A. was devised 
by the mortgagor to his wife with remainder to the 
children. The will was not proved, and the eldest son 
falsely representing himself to be in possession as heir of 
his father, obtained a further advance upon the property 
from B. who at the same time paid off, and took a transfer 
of, A's. mortgage. Held, in an administration suit insti- 
tuted by the children, that B. having no notice of this 
adverse right was entitled to unite the further advance 
to the first mortgage debt. {Young v. Youngs L. R 3 Eq. 
801. 



Corollary 
to princi- 
pal rule — 
right of 
mortgagee 
to unite 
secured 
debts as 
against a 
surety for 
debtor. 

Example. 



WiUiams 
V. Owen. 



Corollary to principal Rule. — Such a mortgagee 
is in the absence of stipulation to the contrary 
entitled to unite his secured debts as against a 
surety of the mortgagor. {Williams v. Owen, 13 
Sim. 597.) 

A. gave to B. a mortgage to secure SOOl. C, as A's. 
surety, was a party to the deed and covenanted for pay- 
ment of the debt. B. afterwards took from A. a further 
charge upon the same property for lOOt, and then re- 
covered the 300Z, with interest from C. Held that C. was 
not entitled to have the mortgage assigned to him unless 
he also paid what was due upon the further charge. 
{Williams v. Owen, supra). 

Note as to Note. — The mortgagee is not at liberty to show 

eyideoce 

of secured by parol evidence only that a further advance was 
intended to be secured upon the property. {JEx 
parte Hooper, I Mer, 7 ; cf. Shepherd v. Titley, 
2 Atk. 350.) 

Limitation Limitation of Rule. — If when the mortffaffee 

ofpnnci- *^ o o 

pal rule in lends a further sum to the mort^affor upon the 

case of , . . 

notice. sccurity of the mortgage he has notice of an inter- 
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vening charge upon the mortgaged property, he 
cannot, as agamst the person who, with or without 
notice of the first mortgage, has acquired such 
charge, unite the fiuther sum to his original debt, 
notwithstanding that his mortgage may have ex- 
pressly purported to be a security for such further 
advances. {Brace v. Duchess of Marlborough, 
2 P. Wms. 495, 6th Rule ; Hopkinson v. Rolty 
9 H. L. C. 514.) 

"Although the mortgagor has parted with the legal Explained 
interest in the hereditaments mortgaged, he remains the ^„ YJRdt. 
equitable owner of all his interest not transferred bene- 
ficially to the mortgagee, and he may still deal with his 
property in any way consistent with the rights of the 
mortgagee The consequence is, that the mort- 
gagor, by executing another mortgage, and giving notice 
of it to the first mortgagee, may at any time give a pre- 
ference to the second mortgagee as to subsequent ad- 
vances, and as to such advances reduce the first mort- 
gagee to the rank of puisne incumbrancer. But the first 
mortgagee will have no reason to complain, knowing this 
is his true position, if he chooses voluntarily to make fur- 
ther advances to the mortgagors. The second mortgagee 
cannot be charged with any fraud upon the first mort- 
gagee in making the advances, with notice of the first 
mortgage, for, by the hypothesis, each has notice of the 
security of the other, and the first mortgagee is left in 
full possession of his option to make or to refuse further 
advances as he may deem proper.'' {Hopkinson v. RoU, 
9 H. L. 534-5, per Lord Campbell, L. C.) 

A. gave to his bankers a mortgage of certain lands to Example, 
secure the balance of his account, not exceeding 20,000i. //©^ 
Afterwards he give to B. a second mortgage of the same ^- ^^*' 
property to secure a running debt. The bankers, after 
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notice of B.'s charge, made further advances to A. Held, 
in a suit by B., to determine priorities, that the bankers 
were not entitled to priority over B. in respect of ad- 
vances made by them after notice of B/s mortgage. 
(Hopkinson v. Roltj 9 H. L. C. 514} ; cf Shaw v. Neale, 20 
Beav. 157 ; Daun v. City of London Brewery Company^ 
L. R 8 Eq. 155 ; Menzieaw, Lightfoot, L. R. 11 Eq. 459.) 



Definition 
of un- 
secured 
debts. 



Bule as to 
uniting 
unsecured 
debts. 



2. As to uniting unsecured debts. 

By "unsecured debts" are meant debts which 
do not either by contract or by operation of law 
create in the life-time of the mortgagor a lien upon 
the mortgaged property. 

Rule. — ^A mortgagee of real or personal pro- 
perty, having originally or by transfer the legal 
title, may after the death of the mortgagor hold 
his mortgage as a secmity for the repayment of 
imsecured debts due to him from the mortgagor as 
against all persons in whose hands the mortgaged 
property would, in the administration of the mort- 
gagor's estate, be assets for that purpose, but not 
as against 

(a) the mortgagor in his life-time ; 

(b) mesne incumbrancers ; 

(c) any person in whose hands the mortgaged 
property would not in the administration of the 
mortgagor's estate be assets for that purpose. 



Illustrated. A. gives B. a legal mortgage to secure lOOL, and after- 
CoiemcmY wards a bond to secure an additional 100/. After the 
Winch. death of A., his heir cannot redeem the mortgage without 
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also paying what is due on the bond ; but if, in the 
above case, the heir conveys the equity of redemption to 
a stranger, the latter may redeem the mortgage without 
also paying what is due on the bond. (See Colenian v. 
Wmch, 1 P. Wms. 775.) 

" If a testator, being possessed of. a term, mortgages it 
to A., and becomes also indebted to A. by simple con- 
tract, and dies, his executor bringing a bill to redeem, 
shall pay both the mortgage and the debt by simple con- 
tract ; because the equity of redemption is assets to pay 
simple contract debts ; but if any creditor of the testator 
brings a bill to redeem this mortgage, he shall pay only 
the mortgage." (1 P. Wms. 776-7, ^er Lord Macclesfield; 
and compare Lowtkian v. Hasael, 3 Bro. C. C. 162; Bolfe 
v. Chester, 20 Beay. 610 ; see also and consider SpoMing 
v. Thoinpson, 26 Beav. 637 ; ite Haselfoot's Estatey L. R. 
13 Eq. 327.) 

3. Consolidation. 

Rule. — Where the same mortgagee holds dif- Rule as to 

^ , , , o o conisolida- 

lerent securities for different debts, and whether tioaof 

1 11 . .1 • 1 1 mortgages. 

wholly or m part by contract with the mortgagor, 
or wholly or in part by transfer from the original 
mortgagees, he may, (notwithstanding notice of any 
subsequent incimibrance,) as against the mortgagor 
and all persons deriving title from the mortgagor, 
either before or after such transfer, to all or any 
part of the mortgaged properties, retain all his 
securities imtil he has been paid everything which 
is due upon the different debts. ( Watts v. SymeSy 1 
De G, M. & G. 240 ; 5eetw v. Luck, L. K. 4 Eq.537.) 

" If a peraon makes two different mortgages of two dif- ^^J®^ ^" 
ferent estates, the equity reserved is distinct in each, and Lugg, 
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the contracts are separate. Yet if the mortgagor would 
redeem one he cannot, because if you come for equity 
you must do equity, and the general estate being liable 
to both mortgages, this Court will not be an instrument 
to take illegally from a mortgagee that by which he will 
be defrauded of a part of his debt." {Willie v. Lugg, 

2 Eden. 80, per Lord Keeper Henley.) 

In Wattay, "It is quifce settled that whether the suit is for fore- 
^"^' closure or redemption, the mortgagee is equally entitled 
to say to the mortgagor, ' You must redeem all or not at 
aU.'" (Watts V. Symea, 1 De G. M. & G. 246, per Lord 
Cranworth, L. J.) 
In Vint V. " I apprehend that, according to the authorities, it is 
^^' immaterial whether, when the transferee of two mort- 
gages on different estates buys and acquires those mort- 
gages, he has or has not notice of any subsequent 
mortgage. The second incumbrancer in this case must 
be deemed to have taken his security with knowledge 
that the two mortgages on the two estates, though then 
belonging to different mortgagees, might coalesce, and 
with knowledge of the possible consequences of their coali- 
tion. There may be moral considerations of weight against 
this conclusion, but it is, I conceive, settled by authority." 
(Vint V. Padget, 2 De G. & J. 613, per Knight Bruce, L. J.) 
Examples. A. had a first mortgage on Blackacre, B. had a first 
Vintv7 mortgage on Whiteacre. C. had a second mortgage on 
Padf/et. |3Q^ji estates. Afterwards the two first mortgages were 
transferred to D., with notice of C.'s charge. Held, in a 
fbreclosure suit by D. against C, that C. could not redeem 
one estate without redeeming the other. (Vint v. Padget, 
2DeG.&J.611.) 
Beevorv. A. mortgaged five different properties to secure five 
different debts. All these were vested, either originally 
or by transfer, in B. A. had also created a mortgage on 
properties 6 and 7. The equity of redemption in properties 

3 and 4 was afterwards sold to F., and after that the 
mortgage of properties 6 and 7 also became vested in B. 



Luck. 
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Held, in a foreclosure suit by B., that F. could not redeem 
properties 3 and .4 without also redeeming the five 
other mortgages to which B. was entitled. (Beevor v. 
Luck, L. R. 4 Eq. 537.) 

For the purpose of this rule the securities may 

(a) be either legal or equitable ( Watts v. Symes, 1 
De G, M. & G. 240 ; Neve Y.Pennell, 2 H. & M. 170), 

(b) consist either of real or of personal pro- 
perty, or of both. {Watts v. Symes, supra.) 

Corollary to rule of consolidation. — Where a Corollary 

-, '. ^ 11 iii/»*^ princi- 

thircl person has become surety to the debtor tor pairuie:— 
one only of the mortgagee's different debts, and mortgagee 
voluntarily, or at the instance of the mortgagee, date as 
pays it off, he is not thereby, in the absence of ^etyof 
special contract, entitled to have the security for gag™.^ 
such debt transferred to him, until the mortgagee 
has been paid everything which is due upon his 
other debts or debt. {Farehrother v. Woodhouse, 
23 Beav. 18.) 

" In the absence of a contract, I think that the fact Stated in 
that a third person has become surety for one of the brother y. 
debts, does not deprive the mortgagee of his right to tack, ^ood- 
If it did, it would, in most cases, enable the mortgagor to 
do In the name of his surety, what he is not able to do in 

his own name It is no doubt the right of the 

surety to have the benefit of every security which his 
creditor had against the principal debtor; but I think 
this means when the creditor is paid in full, and that, 
unless he has contracted to do so, the creditor is not 
bound to give up to the surety securities which, by law, 
he is entitled to make available against the principal 
debtor." (23 Beav. 23-4, per Sir J. Romilly, M. R.) 
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Example. A. lent to B. two sums of 2000i. and 3000i. on two dis- 
tinct securities. C. was surety for the first sum^ and at 
the instance of A. paid it off. Held, that he was not 
entitled to have the security for it transferred to him 
until A. had also *been paid the 3000Z. {Farehroiher v. 
Woodhousey 23 Beav. 18.) (a). 



Part- 
brother v. 
Wood- 
house. 



(a) Compromised on appeal, 26 L. J. (N. S.) Ch. 240. 
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ACTUAL NOTICE. See Notice. 
definition oi, 26 

AGENT. Bee Nottce (implied) ; FA6roB8. 

knowledge of fraud by, not to be imputed to prindpal, 33 

ANNUITY, 

as to purchase with notioe of, 46 
r^istration o^ 46 

APPABENT POSSESSION, 

definition of, nnder Bills of Sale B^isteation Act, 88 

ASSIGNEE. See Chosbs nr Acnov. 
in bankmptc J. See Bavkruptgt. 

ATTOBNEY. See Solicitob. 

BAILMENT, 

d^;ree8 of ne^igenoe in civil law o^ 63 — 4 

BANK NOTES, 

title acquired to, 76 

BANKBUPTCY, 

title of trustee or assignee in 

(a) to personal chattels as against the holder of a bill of 

sale, 83 

(b) to choses in action, 100 — 1 
registered mortgagee of ship has priority oyer, 85 

BILL OF EXCHANGE, 

payable to bearer, and indorBed in blank, a n^;otiable instrument, 90 

BILL OF LADING, 

is a n^oiiable instrument, 90 

BILL OF SALE, 

statutory definition of^ 87 
title to chattels under, 82 — 4 

BILLS OF SALE BEGISTBATION ACTS. See Chattels Pkbsoval 
title acquired under, 82—4 

BOND, . 

purchaser of, takes subject to equities affecting it, 89 
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CERTIFICATE, 

sale of ship under Registrar's, 85 

CHARGE, 

memorandum of, within the requirements of the Local Registry 
Acts, 72 

CHARGING ORDER, 

upon stock or shares, rights of creditor who obtains, 102 

CHARITY, 

as to notice of prior conveyance to a, 44 

CHATTELS PERSONAL, 

definition of, under Bills of Sale Act, 87 
title acquired to, under a bill of sale — 

(a) as between successive grantees, 82 

(b) as against trustees or assignees in bankruptcy, 82 

(c) as against execution creditors, 83 

CHOSES IN ACTION, 

definition of, 89 

assignee of, acquires subject to equities, 89 

priority as between assignees of the same by notice to trustee or 
debtor, 92 

CHOSES IN POSSESSION, 
title acquired to, 76 — 86 

CIVIL LAW, 

priority of securities under, 1 

rights of a third creditor who paid off first, under, 12 

as to negligence {<mlpa)y 62 — 4 

COMMISSION OF OFFICER, 

as to notice requisite in sale of, 93 

COMPANIES, JOINT STOCK. See Shares— Directors. 
CONCEALMENT. See Fraud. 

CONSIDERATION. See Notice. 

necessity of valuable, as condition of priority derived from legal 

estate, 7, 11 
notice after payment of, 24 

CONSOLIDATION OF SECURITIES, 
rule as to, 107 
examples of, 108 — 109 
obtains as against a surety of the mortgagor, 109 — 110 

CONSTRUCTIVE NOTICE. See Notice. 
definition of, 35 

how it differs from implied notice, 28 
length to which the doctrine has been pushed — Examples, 47 — 50 
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COPYHOLDS, 

excepted from requirements of Local Eegistry Acts, 72 

COUET, 

title acquired to fund transferred into, 91 

transfer of fund into substitutes the Court for the trustees, 99 

CREDITORS. See ExEcroTioif Creditors— Judgment Creditors^- 
MoRTGAQB— Tacking. 

CROWN DEBTS, 

registration of, 45 

law as to notice of, 45 — 6 

CULPA LATA, 

meaning of, in civil law, 64 
compared with doliu, 62 

CULPA LEVIS, 

meaning of, in civil law, 64 

DEBTOR. See Trustee. 

notice to, in assignment of a chose in action, 93 
to one of several sufficient during his life-time, 96 
what deemed sufficient notice, 94 

DEBTS, 

(secured), definition of, 103 

right of mortgagee to tack, lOS 

explained, 103 

example, 104 

obtains, as against surety of the mortgagor, 104 

no right to tack after notice of prior incumbrance, 104 — 6 
(unsecured), definition of, 106 

right of mortgagee to tack, 106 

illustrations of, 106 — 7 

DECLARATION OF TRUST, 

advantage afforded by, as between equitable rights, 22 

DECREE, 

right to obtain priority by getting in legal estate lost after, 16 

DEEDS, 

are the evidence of title to land, 55 

effect of not obtaining, or of surrendering, 55 

right in a court of equity of bond fide purchaser to retain, 80 

secua where declaration of priority has been made, 81 — 2 

possession of, how far affecting priority as between equitable 

incumbrances, dictum in Tjayard v. Maud, 23 
semble gives no advantage as against a party who has not been 

negligent, 65 — 71 

DELIVERY ORDERS, 

are not negotiable instruments, 90 

DILIGENCE. See Negligence. 
meaning of ordinary diligence, 35 
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DIRECTORS, 

notice to what sufficiant, by assignee of shares in company, 95 — ^ 

DOCK WARRANTS, 

seem to be negotiable instruments, 90 

DOCUMENTS OF TITLE, 

meaning of, under the tractors' Acts, 79 

EQUITABLE INCtfMBRANCERS, 
priority as between, 19 

rule qui prior eit tempotejure explained, 2, 20 — 1 
examples of, 2l — 2 

EQUITABLE INTEREST, 

in land, grantee of, acquires, subject to equities, 18 
rule explained, 18 
examples, 18—19 

conveyance of, is an innocent conveyance, 20 

grantee of need not give notice of his interest to the owner of legal 
estate, 101 

EQUITIES. See Equitable Interest. 

assignee of, chose in action takes subject to, 89 

ESTATE. See Equitable Interest — Legal Estate. 

EVIDENCE, 

parol inadmissible to prove further advance upon the security of a 
legal mortgage, 104 

EXCHEQUER BILLS, 

&re negotiable instruments, 90 

EXECUTION, 

purchase of goods liable to, 79—80 

EXECUTION CREDITORS. See Judgment Creditor^. 
title of grantee of personal chattels as against, 84 

EXECUTORS, 

assignment of legacy by executor who is also legatee, 89 

J'ACTORS, 

purchase from factors or agents under the Factors Acts, 79 

Peme covert, 

responsible for fraud, 62 

I^ORT^EITUHE OF PRIORITY. See Fraud— Negligence. 

FRAUD, 

definition of, 51 

rule relating to, as affecting priority of title to property, 51 

explained, 51 — 2 , 

examples, 52 — 3 

compared with negligence, 62, et seq, 

by agent, notice of not imputed to principal, 33 — 4 

fraud or negligence presumed in cases of constructive notice, 39, 41 
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FREIGHT, 

priority of title to, 86 

FURTHER ADVANCES. See Debts (secured), 
right of mortgagee to tack, 103, et seq. 

FUTURE ADVANCES, 

secoritj for, does not give right to tack after notice of intervening 
incumbrance, 104 — 6 

GROSS NEGLIGENCE, 

Qse of expression in cases of priority examined, 64 — 5 
semble does not amount to more than the absence of ordinary 
diligence, 65 

HORSES, 

law as to sale of, 78 

IMPLIED NOTICE. See Notice. 
definition of, 27 
how it diifers from constmctiye notice, 28 

INFANTS 

responsible for fraud, 52 

JUDGMENT DEBTS, 

effect of, upon debtors' property, 13 — 14 

notice of, how affecting title of purchaser or mortgagee, 44 — 5 

JUDGMENT CREDITORS, 

rights of, over debtors' real estate under 1 & 2 Vict c. 110, 13 — 14 
rights of, under a charging order upon stock or shares (1 & 2 Vict. 

c. 110, s. 14), 102 
notice as between themselves immaterial under Local Registry 

Acts, 74—5 
required to register judgment in local r^iBtiy as well as in the 

Common Pleas, 75 
cannot tack judgment debt by meaoa of subsequently acquired 

leg^ estate, 13—14 

LEASES, 

what description of, excepted from Local Registry Acts, 72 

LEGAL ESTATE. See TACKnro. 

rule as to priority derived from, 5 — 17 

(1) where legal estate is required contemporaneously with payment 
of consideration, 5 
explanation of n.ile, 6 
three conditions of rule (1) — 

(a) payment of valuable consideration, 7 

(b) absence of notice, 7 

(c) absence of fraud and negligence, 7 
examples of rule (1), 8 — 9 
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LEGAL ESTATE— (co7i<mt£^flO- 

(2) where legal estate is acquired after payment of consideration, 
10 
explanation of rule (2), 11 
origin of rule (2), 1 1 — 12 

LEGACY, 

purchaser of, takes, subject to equities, 89 — 90 

LIS PENDENS, 

as to purchase, with notice of, 46 
registration of, 46 

LOCAL REGISTRY ACTS. See Judgment— Creditors— Notice. 
rule as to priority of purchasers and mortgagees under, 72 
explained, 72 — 3 
example, 73 

MARKET OVERT, 

title to goods purchased in, 77 

MARRIED WOMAN. See Feme Covert. 

MONEY, 

title to, 76 

MORTGAGE. See Bill of Sale — Consolidation— Debts — ^Equit- 
able Incumbrancers — Ship Registry Acts — Tacking. 
equitable mortgage by deposit unaccompanied by memorandum of 
charge not within Local Registry Acts, 72 

MORTGAGE DEBT. See Debts. 

notice of assignment of, not necessary, 100 

MORTGAGEE. See Consolidation — Debts — Equitable Incum- 
brancers — Legal Estate — Ship Registry Acts— Tacking. 
definition of, 24 

as to acqairing legal estate from a satisfied, dictum in Carter v. 
Carter J 16—17 

NEGLIGENCE. See Gross Negligence. 
definition of, 53 
broad test of, 63 

rule relating to, as affecting priority of title to property, 54 
practical application of rule, 64 — 5 
examples of, 55^7 
limitation of rule relating to— 

(a) as defeating the priority of the legal estate, 58 — 60 

(b) as affecting priority of a prior equitable interest, 60 — 61 
semble the degree of negligence which thus affects priority the 

same in each case, 65 — 71 
compared with fraud, 62 

division of, by civilians into three degrees, 62 — 3 
negligence or fraud presumed, in cases of constructive notice, .39, 41 
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NEGOTIABLE INSTRUMENT, 
de6nition of, 90 
title acquired to, 90 
is a chose in action^ 80 
notice of aaaigoment of, not necessazyy 90 

NOTICE, 

rule relating to, aa affecting prioritj, 24 

(1) Acttud Notice, definiti<Mi o( 26 

how proved, 27 

(2) ConAructive Notice, definition of, 35 

rale relating to, 35 

division of cases relating to, indicated in Jones v. Smith, 
35—6 
(a) rale as to first class of cases relating to, 36 
examples of^ 37 — 9 

not to be impoted in the absence of fraud or 
neg^ence, 39 
rb) rale as to second class of cases relating to, 40 
examples d^ 40 — 1 

not to be imputed in the absence of frand or 
neg^gence, 41 — 3 
(3; Implied Notice, definition oC, 27 
rale as to, 27—8 
explained, 28 
conditions of rule, 29—33 

» notice of agent must be acquired in transaction 
in which principal employs him, 29 — 30 
except where both pcuiies to the transaction em- 
ploy the same solicitor, 30 — 1 
^) must be of a matter material to the transaction, 
32 

NOTICE TNDER LOCAL REGISTRY ACTS, 

notice as affecting priority of registered assurances, must be clear 
and distinct, 73 

NOTICE. See Choses is Actios — ^Dewob— Tbuotek— Tackiko — 

JuDOHEjrr Creditob. 
doctrine of, not api^icable to Ship Registry Acts, 84 
what notice suflicient in assignments of dioses in action, 94 
notice of intervening incumlniance defeats the right to tack further 

advances, 104—6 

PERSONAL CHATTELS. See Chattels Pebsosau 

PLEDGE, 

title acquired by pledgee to goods pledged, 76 

PORTION, 

charged upon real estate w a personal chose in action, 101 

POSSESSION. See Affarest Possession, 
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PRIORITY. See Choob m Acnosr— Chattkls Pkssohal— Equity 

ABLK I^rcniBRAVCEBS — LbSAI. EsTATS — ShIP RboISTRT AcTS— 

CoirsouDATioF — Debts — Fraud — Fkkight — Kbouokxck— 

KoncB — ^Tackiso. 
meaning of law relating to, I 
role cfij in the ciril law, 1 

as between assignees of a diose in action, 9S — 102 
nndo- the Bills of Sale Registration Acts, 82 — I 
as between eqmtable interests in the same land, 19—23 

as between judgment creditors nnder the Local Registrr Acta. 74 5 

from the legal estate, 5 — 17 

nnder the Ship R^istiy Acts, 84 — 6 

declaration of as r^ards land gives right to the deeds, 81—2 

PURCHASE MONEY. See CoHsiDKRATioy. 

PURCHASER, 

de6nition of, 24 

REGISTRAR'S CERTIFICATE under Ship Registry Acta. See 

Certificate. 

REGISTRATION. See Bilds or Saub Act— Chattels Pkrsonai^ 
Judgment Creditobs— Local Reoistrt Acts— Ship Reoistrt 
Acts. 

of annuities, 46 

of crown debts, 45 — 6 

of judgments, 44 — 5 

of lis pendenSy 46 

REPUTED OWNERSHIP, 

doctrine of, not affected by the Bills of Sale Registration Acts, 84 

REVERSION, 

purchaser of, not affected with negligence for not acquiring deeds 59 

SATISFIED MORTGAGEE. See Mortoagee. 

SATISFIED TERM. 

protection afforded by, 22 

SECURITY. See Bill of Sale— Consolidation — Chattels Perso- 
nal—Local Registry Acts — Pledge — Ship Registry Acts- 
Tacking. 

SHARES, 

not merely choses in action— priority by acquiring legal title to 91 
notice by assignee of, to directors, 95 — 6 

SHIP REGISTRY ACTS. See Certificate. 
priority under, 84 — 6 
doctrines of equity inapplicable to, 85 

priority of mortgagee of ship over trustee in bankruptcy of mort- 
gagor, 85 
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SOLtCrrOR see Implied Notice 

implied identity o^ with principal, 28 

notice to, is notice to client, 27 — 8 

if acquired in the transaction in which client employs him, 29 — ^30 

nnleas both parties to the transaction employ the same solicitor, 

31—2 
provided it is notice of a matter material to the transaction, 32 — ^3 
notice of fraud by, not imputed to client, Kennedy ▼. Green, 33 

STATUTES, 

27 Eliz. c. 4 (Yolnntary Conreyances), 43 

5 Anne, c 18 (Local B^ristry Act), 72 

6 Anne, c. 35 (Local B^istiy Act), 72 

7 Anne, c. 20 (Local R^istry Act), 72 

8 Geo. IL c. 6 (Local K^istry Act), 72 

4 Gea IV. c 83 (Factors), 79 
6 Geo. IV. c. 94 (Factors), 79 

I & 2 Vict c. 110, s. 13 (Judgments), 13—14 
1 & 2 Vict. c. 110, s. 14 (Cha^^ing Orders), 102 

1 & 2 Yict. c. 110, s. 19 (Jnd^ents), 44—5 

2 & 3 Yict c. 11, s. 4 (Judgments), 44—5 

3 & 4 Tict. c. 82, & 2 (Judgments), 44—5 

5 & 6 Yict. c 39 (Factors), 79 

17 & 18 Yict c 36 (Bills of Sale Act), 82— 4 

17 & 18 Yict c. 104 (Merchant Shipping Act), ss. 69, 72, 76—81 
84—6 

18 & 19 Yict c. 15, s, 5 (Judgments), 44 
s. 12 (Annuities), 46 

19 & 20 Yict c. 97, s. 1 (Title to goods liable to execution), 80 

22 & 23 Yict c. 35, s. 22 (Crown debts), 45 

23 & 24 Yict c. 38, s. 1 (Judgments), 45 

24 & 25 Yict c. 96, s. 100 (Restitution of Stolen Goods), 78 

27 & 28 Yict. c 112, a 3 (Judgments), 45 

28 & 29 Yict c. 104, a 48 (Crown Debts), 46 

29 & 30 Yict c. 96, sa 4^ 5 (Bills of Sale Amendment Act), 82—4 

STOCK, 

charging order upon, 102 

STOP ORDEB, 

priority derived from earlier, 98 

SURETY, 

right of mortgagee to tack, further advances against^ 104 
to consolidate securities against^ 109 — 110 

TABULA IN XA UFRAGIO, 11, 91 

TACKING. See Debts — Consolidation. 

right of mortgagee to tack by means of legal estate, 11 

peculiar to English law, 11 — 12 

origin of the right, 11 — 12 

depends upon five conditions, 12 — 16 

(a) debt must have been contracted on security of estate, 1 2 — 1 4 

(b) absence of notice, 14 — 15 
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TACKISQ—iamiinued). 

(c) legal estate cannot be acquired from express trustee, 15 — 16 

(d) or after decree to settle priorities, 16 

(e) absence of fraud and negligence, 16 
TENANCY, 

notice of, is constmctive notice of tenant*s interest, 38, 49 — 50 

TITLE DEEDS. See Deeds. 

TRUSTEE. In Bankniptcy. See Bankrtjftct. 

legal estate got 'in from express, does not give priority, 15 

notice to, requisite in assignment of choses in action, 92 

notice must be given to actual trustee, 93 

where two sets of trustees, should be given to both, 93 — i 

what deemed sufficient notice, 94 — 6 

notice to one of several, sufficient during that trustees' lifetime, 

96—7 
notice of trustee who is himself assignor or assignee sufficient, 

97— « 

VOIDABLE CONTRACT, 

purchase of goods frt>m person who has obtained them under, 78 

VOLUNTARY CONVEYANCE, 
notice of prior, immaterial, 43 

VOLUNTEERS, 

stand in the same position as the person who conveys to them, 7 
notice immaterial as between, in assignmenta of choses in action, 
100 



THE END. 
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Just published, in 8vo., Second Edition, price 21^., cloth, 

A TREATISE ON THE LAW OF DAMAGES. 

Comprising their Measure, the Mode in which they are Assessed and Reviewed, the 
Practice of Granting New Trials, and the Law of Set-off. By John D. Mayne, 
of the Inner Temple, Esq., Barrister-at-Law. Second Edition, by Lumley Smith, 
of the Inner Temple, Esq., Barrister-at-Law. 

" Few modem text-books have a higher authority 
than Mayne on Damages. An argument is seldom 
heard in the courts upon a question of the measure 
of damages without the work bein^ referred to ; 
and there are several points upon which there was, 
at the date of the first edition (1856), either an 
absence or a conflict of authority, and upon which 
the views advanced by the author have since been 
held to be law by the courts. . • . . It is fortunate 
for the reputation of the work that so good an editor 
has been found for it as Mr. Lumley Smith. The 
additions to the text of the former edition are dis- 
tinguished by brackets. Mr. Lumley Smith's work 
has been well done, and the new cases are skilfully 
incorporated. • • • . Probably there is no other 
pne subject upon which the cases reported as well 
as unreported so frequently present the same diffi- 
culty ofextracting from complicated statements of 
fact, special in their character and not likely to 
occur again, the legal principles involved in the 
decision, so as to be available for guidance in other 
cases. It is exactly this difficulty which makes the 
subject one upon which a good text-book such 
as the present b peculiarly valuable."— .S'^/AnV^rr' 

"We are glad that thb useful work fell into the 
hands of so capable an editor as Mr. Lumley Smith. 
It is always a great advantage gained when an 
editor has had prattical experience of the subject 
with which he cieals, and it is a positive gain to the 
law when busy lawyers can find time to do well 
the work which is so apt to fall into the hands of 
those who have little learning^ and less practice. 
The law relating to damages is a branch of our 
jurisprudence peculiarly practical in its nature and 
highly important to suitors and the inofession y it 
is, moreover, surrounded by difficulties which 
require a clear explanation before they become 
intelligible to the ordinary mind 

"The concluding chapter (c. 29) is very im- 
portant, and we should like to make copious 
extracts from it. It deals with the ' powers of the 
court or judge in regard to damages.' We re- 
commend it to the attention of our readers, as 
indeed we do the entire work, which is excellendy 
executed, with an entire freedom from verbosity^ 
and a good index."— Zaw 7'imes, 



" In the year 1856 Mr. John D. Mayne, a gonde- 
man of the bar, now enjoying a very extensive 
pracdce in the Indian Empire, published a treatise 
on the Law of Damages. Mr. Mayne conferred a 
great boon on the profession by his Labours, and for 
sixteen years his book has been regarded with 
high respect in Westminster Hall. In the ordinary 
course of things such a lapse of time, from the' 
natural accredon of precedents, would have created 
a demand for a new edition, but in the particular 
department of law investigated bv Mr. Mayne 
there has been an extraordinary development of 
principles, exhibited in numerous cases, upon which 
the judges have expended a large amount of time, 
industry, and learning. Consequently, the imbU-* 
cation of a new edition is not premature. On the 
contrary, it was high time that tne profession should 
be supplied with a treatise condensing and arranging 
the matter brought into existence by the contested 
cases of that period. It is perfecdy intelligible 
that Mr. Mayne's^ absence from England and the 
toil of his professional career have prevented him 
from undertaking this duty himself. But die per- 
formance of it has fallen on a deputy, whose success 
in the discharge thereof might fairly have been 
anticipated, and who in the result has, we think, 
not disappointed the reasonable expectations formed 
concemmg him. 

" Mr. Lumley Smith has evidendy been actuated 
by a modest desire not to despoil the original author 
of well-earned fame. He has, as far as possible, 
retained the primary form of the book^ and has dis4 
tinguished what Mr. Mayne wrote from what he 
himself has written, by enclosing all the later matter 
in brackets, adding a brief separate chapter on die 
assessment of damages in the Court of Chancery 
under Lord Caims's Act, 21 & 22 Vict. c. 27. He 
has also cited many Scot^ and Irish cases, and the 
leading American decisions of recent date. 

" One word with regard to the book itself will not 
be out of place. It is well printed, in an excellent 
form, and of a convenient size — no small considera- 
tions in a text-book, which, from the nature of its 
contents, is useful rather for reference than for 
study. Good looks in a book set off its intrinsic 
merits, just as an imposing appearance adds to the 
dignity and influence of a judge."— Zaw yournal. 
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In Sto., price iS/., doth^ 

r^f PRINCIPLES OF EQUITY. 

Intended for the Use of Students and the Profession. By Edmund H. T. Snei.l» of the 
Middle Temple, Banister-at-Law. Second Edition by J. R. Griffith, of 
Lincoln's Inn, Barrister-at-Law. In one yoL, 8vo., 1872. 

%* TTkis Work has become a StaauUtrd dass-iaok m England^ Ireland^ India^ and 

the Colonies^ 



" The kctnics of Mr. Biricbedc ptobobly bear 
Che ordeal of reproduction better tnan any other 
lectures on \acm of which we have any know- 
ledge. He b a more scienrific lawyer than Mr. 
Smith, whose manual has been so largely used fay 
law students, aud naturally, therel«e, 'Sndl^ 
Equity* must be more useful than Smidi's Manual. 
With respect to this edition, we have only to obserre 
that Mr. Griffith has edited his author^s work with 
grea^ care, and has noted all the caues, whilst pre- 
serving thfe coaTenicttt fonn in iHuch itoriginaliy I t£e position it had already gained." — SoUcUorsf 
9:ppeaaKd.**—Lam Times. I Jcurmal. 



"The book has the merit of bein^ written m 
dear and intdUgible language. It is admirably 
printed, and otherwise carries widi it an attractive 
appearance.'* — Z^nv Jmmal. 

''Mr. SneU's ▼olome, whidi we noticed favour- 
ably some foor years ago on its first aqycarance, is 
a manual very well adapted for the use of students, 
bctn^ written and arranged widi discrimination 
and intdljgence. We have pleasure in stadng our 
opinion diat the work will continue to maintain 



" It (Soell's book) is less bulky dian Story's Commcataries, while it is easier to comprehend ; and, finom 
the number of illustrative cases, easier to remember than Adam^ Treatise on Equity. And on one point 
it is superior to both, and, indeed, deserves high commendation. Every one who has read the recent 
reports of Equity Cases in England, is aware how many important decisions have been made within the 
last four ^ears on man^ points of Chancery law. To these decisions, whidi are wholly wanting in Adams, 
and very imperfecdy given in the recent editions of Story's Commentaries, Mr. Sneu has made very full 
reference ; and it is diis part of his bo(A trikich, besides its aid to the stiidrtif, gives it a real valae to the 
practi t ioner.** — Anuriuut Law Review. 

Just published, in 8vo., price yx. 6^, doth, 

AN EPITOME AND ANALYSIS OF SAVIGNY'S TREATISE ON 

OBLIGA TIONS IN ROMAN LA W. 

By Archibald Brown, M. A. Edin. and Oxon. and B.C.L. Oxon^ of the Middle 

Temple, Barrister-at-Law. 

In the Press. 

A MANUAL OF CONSTITUTIONAL HISTORY. 

Designed as a Text-Book for Students. By T. P. Taswell-Langmead, B.C.L., of 
Lincoln's Inn, Barrister-at-Law, late Vinerian Scholar in the Univezsi^ of Oxford, 
and Tancred Siudent in Common Law. 

In Svo. 1866. I2J., cloth, 

BR ACTON AND HIS RELATION TO THE ROMAN LAW. 

A contribution to the History of the Roman Law in the Middle Ages. By Carl 
GtJTERBOCK, Professor of Law in the University of Konigsberg. Trandated by 
Brinton Coxe.*^ 

Just published. Second Edition, in 8vo., price 5x., doth, 

THE MARRIED WOMEN'S FROFERTT ACT, 1870. 

Its Relations to the Doctrine of Separate Use, with Notes by J. R. Griffith, B. A.. 

Oxon., of Lincoln's Inn, Barrister-at-Law. 

Just published, in 8vo., price 3^. 6d,, doth, 

AH EPITOME OF LEADING COMMON LAW GASES ; 

With some Short Notes thereon. Chiefly intended as a Guide to " Shtth's Leading 
Cases.'' By John Indermaur, Solicitor (Clifford's Inn Prizeman, Michaelmas 
Term, 1872). 

By the same Author. 

AN EPITOME OF IiEADIKG OASES IN EQUITY AND 

CONVEYANCINa. 
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Now ready, in 8vo., price gs,, dotfa, 

THE RULE OF THE LAW OF FIXTURES. 

Second Edition, embracing references to English, Scotch, Irish, and American Decisions. 
. By Archibald Brown, M.A. Edin. and Oxon. and B.C.L. Oxon., of the Middle 

Temple, Barrister-at-Law. 



*' Great industxy has been spent in reconciling 
the numerous deosions on a very difficult branch of 
law, and even in illustrating it by references to 
American cases. ... In one respect Mr. Brown 
seems admirably adapted to the task of writing on 
the law of fixtures, lie is strongly convinced of 
the influence of history upon law. In his Ofocmng 
sentence he tells us that ' it has been said of nistory 
that it finds its entablature in law; it may con- 
versely be said of law that it finds its explanation in 
history.' The sentence b a good opening upon a 



subject which owes so much of its law to aibtoary 
rules rather than jseneral ]»inciples as fixtures. 
Mr. Brown proceeds to trace the effect of history 
on his subject in a passage which is verv d^^ropo* :— 

Mr. Brown's seventh and last Aapter 

win be found, to contain a most serviceable enume- 
ration of the recent cases, arranged aoooiding as 
the conflict was between landlord and tenant 
mortgagor 



and mortgagee^ and so on."— Z«w 



In one volume, 8vo., price i&r., cloth lettered, 

THE LAW OF COPYRIGHT, 

In Works of Literature and Art; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Ornamental and UseM Designs ; together 
with International and Foreign Copyright, with the Statutes relating thereto, 
and References to the English and American Decisions. By Walter Arthur 
CoPiNGER, of the Middle Temple, Barrister-at-Law. 

noticed, and the law in its bearings is fairly and 
judiciously treated." — The BooJueller. 

"In conclusion we refer our readers to diis 
capital book on Copyright. The reader will find 
in it citations on Uie uitest cases bearing on the 
subject, chapters on International Cop^ght, and 
the best and newest opinions on the subject so very 
important to audiors uid to publishers." — The Pub' 
lishtnf Circular, 



"A book that is certainly the most complete trea- 
tise upon the complex subject of copyright which 
has ever been published in England." — Atherueutn. 

"A work much needed, and which he has done 
exceedingly well." — Auurican Law Reoiem. 

" We miake no questicm that Mr. Copinger's 
well-devised, well-written, and useful treatise will 
become a standard work." — Lam youmal. 

*' The book is a thoroughly good one : there is 
scarcely a dedsion of any importance left un- 



Second Edition, in one thick volume, crown 8vo., price 2ar., doth, 

THE PEOBATE, LEGACY, AND SUCCESSION DUTY ACTS. 

Comprising 36 Geo. IIL cap. 52 ; 45 Geo. III. cap. 28 ; 55 Geo. III. cap. 184 ; and 
16 & 17 Vict. cap. 51 ; with an Introduction, copious Notes and References to all 
the decided Cases in England, Scotland and Irdand, to Michaelmas Term 1870 ; 
t(^ther with an AppendLc of Statutes, Forms, Tables of Duties, and a full Index. 
By Alfred Hanson, Esq., Comptroller of Legacy and Succession Duties. 

" Since Mr. Hanson produced his first edition he 
has been appointed Comptroller of Legacy and 
Succession Duties. His book is in itself a most 
useful one ; its author knows every in and out of 
die subject and has presented the whole in a fonn 
easily and readily handled, and with good arrange- 
ment and clear exposition." — ScUcitar^ JoumtU, 



«(' 



' It is the only complete book upon a subject of 
great importance, but which does not come within 
the r^;uiar course of professional study, and there- 
fore requires to be read up when a case having 
reference to it comes into the solicitor's office. 

"Mr. Hanson is peculiarly qualified to be the 
adviser at sudi a time. Hence, a volume widiout 
a rival." — Law Times. 



Just Publushed, in 8yo., price lOir. 6</., cloth, 

THE BOVILL PATENT. 

A Collection of the Summings-up and Judgments in the Litigation under the Patent of 
5th June, 1849, granted to the late G. H. Bovill for Improvements in the 



Manufacture of Flour. With an 
W. W. Wynne, Attomey-at-Law. 

Table of Contents i Introducdon— Judgment of 
the Court of Exdiequer in Bovill v. Pimm (30 Jan. 
i8c6) — The Specification under the Patent of 1849 
—Note upon that Specification — ^The Ezporiments 
at Deptford — Bovill v. Keyworth (at Nisi Prius, 
July. 1856) — ^Bovill V. Keyworfh (Motion for New 
Triat 38 May, 1857) —Bovill v. Goodier (Master of 
the Rolls, April, 1866)— Bovill v. Goodier (Trial 
before WiUes, J., Dec. 1866)— BoviU v. Crate (Vice- 



Introduction and some Observations by 

Chancellor Wood, Tune, X867)— Bovill v. Cowan 
(Master of the Rous, July, 1867)— Bovill v. Smith 
(Vice-ChanceUor Wood, Nov. 1867) — BoviU r. 
Goodier (Trial befoxe Byles, J., Feb. 1868)— Bovill 
V. Cowan (Lord Cains, C, July, x868)— Bovill v. 
Smith (Lord Cairns, C, Dec. x868) — Bovill v. 
Goodier (Appeal for New Trial, before Lord 
Halhericy, t.^ Dec x868)— Bovfll v. Finch (C. P.) 
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TB£ LAW OF INJUNCTIONS. 



In two volumes, royal 8vo., price 70A,, cloth, 

THE LAW AND PRACTICE OF INJUNCTIONS. 

Embracing all the subjects in which Courts of Equity and Common Law have 
jurisdiction. By William Joyce, of Lincoln's Inn, Esq., Barrister-at-Law. 



"A work which aims at being so absolutely 
Complete, as diat of Mr. Joyce upon a subject 
which is of almost perpetual recurrence in the 
Cburts, cannot fail to be a welcome offering to the 
profession ; and, doubtless, it will be well received 
and largely used,, for it is as absolutely complete as 

it aims at being This work is, therefore. 

eminently a wonc for the practitioner, being full of 
practical utility in every page, and every sentence, 
of it We have to congratulate the pro- 
fession on this new acquisition to a digest of^the 
law, and the author on his production of a work of 
permanent utility and— fame." — Law Magasin* 
and Rraiew, 

** Mr. Joyce has produced not a treatise but a 
comf)Iete and compendious exposition^ of the law 
and practice of Injunctions both in equity and com- 
mon law. 

"Part III. is devoted to the practice of the 
Courts. Contains an amount of valuable emd 
technical matter nowhere else collected. 

** Mr. Joyce's work, within ^the limits whidi he has assigned himself, is well ^ done. He has been 
evidently duigent in the collection of cases^ and the points decided are stated with accuracy, and with 
more fullness of detail than in any work on mj unctions with which we are familiar. It cannot fail to be 
useful in instructing practitioners in the proper employment of this much abused method of procedure."— 
American Law Review. 

*' Mr. Joyce has produced a clear, scientific, and thoroueh treatise upon the subject of injunctions 
which, unlike most Elnglish woiks, will be nearly as useful to Uie American as to the English practitioner. 

" We doubt if there can be a single case of any note found upon injunctions in the English law that is 
not cited in these volumes." — Chicago Legal News. 

** This work, considered either as to its matter or manner of execution, is no ordinary work. It is a 
complete and exhaustive treatise both as to the law and the practice of granting injunctions. It must 
supersede all other works on the subject. The terse statement of the practice will be found of incalculable 
value. We know of no book as suitable to supply a knowledge of the law of injunctions to our common 
law friends as Mr. Joyce's exhaustive work. It is alike indispensable to members of the Common Law 
and Equity Bars. Mr. Joyce's great work would be a casket without a key unless accompanied bv a good 
index. His index is very full and well arranged. We feel that this work is destined to take its place 
as a standard text-book, and the text-book on the particular subject of which it treats. The author 
tieserves great credit for the very great labour bestow^ upon it. The publishers, as usual, have acquitted 
themselves in a manner deserving of the high reputation they bear." — Canada Law yo$trnal. 



" From these remarks it will be sufficiently per- 
ceived what elaborate and painstaking industry, as 
well as legal knowledge and abibty, has been 
necessary in the compilation of Mr. Joyce's work. 
No labour has been spared to save the practitioner 
labour, and no research has been omitted which 
could tend towards the elucidation and exemplifi- 
cation of the general principles of the Law and 
Practice of Injunctions." — Law journal. 

** He does not attempt to go an inch beyond that 
for which he has express written authority ; he al- 
lows the cases to speak, and does not speak for them. 

"The work b something more than a treatise on 
the Law of Injunctions. It gives us the general 
law on almost eveij subject to which the process of 
injunction is apphcable.^ Not only English, but 
American decisions are cited, the aggregate number 
heing 3,500, and the statutes cited 160, whilst the 
index is, we think, the most elaborate we' have ever 
seen^-occupying nearly soo pages. The work is 
probably entirely exhaustive.* — Letw Times, 



In 8yo., price 7^. 6d,, cloth, 

THE HISTORY OF THE LAW OF TENURES OF LAND IN 

ENGLAND AND IRELAND. 

By W. F. FiNLASON, Esq., of the Middle Tanple, BMrrister-at-Law» 



" Mr. W. F. Finlason has done j^ood service in 
publishing a concise, well-written history of the law 
of tenures of land in England and Ireland, with 
particular reference td inheritable tenancy, lease* 
hold tenure, tenancy at will, and tenant right. 



Confining hhnself to the facts of 1^^ history, he 
has collected and presented, in an admirably com- 
pact form, all the really useful information it con- 
tains."— O&rrprr. 



In preparation, and will be published shortly after the passing of the Act, 

THE MERCHANT SHIPPING CODE; 

With Copious Annotations and Observations Explanatory of the Provisions and Working 
of the Code, togetiier with a full and comprehensive Index. By Thomas Grav, 
Esq., Assistant Secretary, Marine Department, Board of Trade ; and CourtsnaY 
P. IlBErT, Esq., of Lincoln's Inn, Barrister-at-Law. 
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In one yolume, royal 8vo., price ^osi, <dotli lettered, 

GASES AND OPINIOm ON GONSTITUTmALLAW, 

AND VARIOUS POINTS OF ENGLISH JURISPRUDENCE. 
-Collected and Digested from Official Documents and other Sources ; with Notes. B^ 
William Forsyth, M.A., Q.C., Standing Counsel to the Secretary of State in 
Council of India, Author of ** Hortensius," " History of Trial by Jury," " Life of 
Cicero," etc., late Fellow of Trinity College, Cambridge. 
We cannot but regard with interest a book 



<«< 



which,^ within moderate compass, presents us with 
the opinions or res^nsa of such lawyers and states- 
men as Somers, Holt, Hardwicke, Mansfield, and, 
to come down to our own day, Ljrndhurst, Abinger, 
I>enman, Cranworth, Campbell, St. Leonards, 
Westbury, Chelmsford, Cockbum, Cairns, and the 
Iireaent Lord Chancellor Hatherley. At the end of 
each chapter of the 'Cases and Opinions^' Mr. 
Forsyth has added notes of his own, contaming a 
most excellent summary of all the law bearinjg; on 
that branch of his subject to which the ' Opimons ' 
xefer. . . . Our space precludes us from dwelling 
upon the contents of this work at anv greater 
length, but we think we have said enough to show 
that it is worthy of a place on the book-shelves of 
our statesmen, and all who take an interest in con- 
stitutional, or rather, national and colonial ques- 
tions." — The Contemporary Review. 

" Mr. Forsyth has largely and beneficially added 
to our legal stores. H is work may be regarded as in 
some sense a continuation of ' Chalmers's Opinions 
of Eminent Lawyers/ . . . The constitutional 
relations between England and her colonies are 
becoming every dav of more importance. The 
work of Mr. Forsym will do more to make these 
relations perfectly clear than any which has yet 
appeared. ■ Henceforth it will be the standard work 
of reference in a variety of questions which 4re 
constantiY presenting themselves for solution both 
here and in our colonies. . . . Quesdons of colonial 
law by no means occupy an exclusive share of the 
volume. . . . Among other questions on which 
' opinions ' are given, and of which careful sum- 
maries and generalisations have been added by 
Mr. Forsyth, are those relating to vice-admiralty 
jurisdiction and piracy ; the prerogatives of the 
Crown in relation to treasure trove, land in the 
colonies, mines, cession of territory, &c. ; the power 
of courts-martial, extra-territorial jurisdiction alle- 
giance, the lex loci and the lex fori, extradition, 
and appeals from the colonies. The volume bears 
marks of extreme care and regard to accuracy, and 
is m every respect a valuable contribution to consti- 
tutional law.'' — Law Magazine and Law Review. 



** Mr. Forsyth at the present juncture has done 
good service not only to his profession, but to all 
men who take any interest in public afiairs, and we 
therefore hope that those for whom the book is 
esi>ecially intended will not be backward in giving 
to it that support which the industry and ability 09 
its author, and the public spirit and enterprise of 
its publishers, so well deserve." — CatuuCa Law 
Journal. 

"This one volume of 560 pages or thereabouts 
is a perfect storehouse of law not readily to be 
found elsewhere, and the more useful because it is 
not abstract law, but the application of principles 
to particular cases. Mr. Forsyth's plan is that of 
classification. He collects in separate chapters a 
variety of opinions bearing upon separate branches 
of the law. Thus, the first chapter b devoted to 
cases on the common law, and die law applicable td 
the colonies ; the second to the ecclesiastical law 
relating to the colonies ; the third to the powers 
and duties, civil and criniinal liabilities, of governors 
of colonies ; the next to vice-admiralty jurisdiction 
and piracy ; the fifth- to certain prerogatives of the 
Crown: such as lands in the colonies, grants, 
escheats, mines, treasure trove, royal fish, felon's 
goods, writ net exeat regno, proclamation, cession 
of territory, and creation of courts of justice ; the 
sixth chapter contains opinions on martial law and 
courts-martial ; the seventh on extra-territoriial juris- 
diction; the eighth on the lex loci and lex fori i 
the ninth on allegiance and aliens ; and dien suc- 
cessively on extradition ; on appeals from the colo- 
nies ; on the revocation of charters ; on the Channel 
Islands ; on the nationality of a ship, and other 
matters relating to ships : on the power of th# 
Crown to grant exclusive rights of trade ; on writs 
of habeas corpus ; on certain points relating to tlut 
criminal law ; and lastly, on miscellaneou&subjects, 
such as the declaration of war before hostilities ; on 
the right of war^ booty and prize^ and on the grant 
of a marriage hcence. . . . This is a book to b« 
read, and merefore we recommend it not to all 
lawyers only, but to every law student. The 
editor's own notes are not the least valuable portion 
of the volume." — Ltiw Timet, 



CIiABKE OZT SXTBADITIOIT. 



Second Edition, in i2mo. (In ike Press), 

A TREATISE UPON THE LAW OF EXTRADITION. 

With the Conventions upon the subject existing between England and Foreign Nations, 

and the Cases decided thereon. By Edward Clarke, Esq., of Lincoln's Inn, 

Barrister-at-Law and Tancred Student 

congratulate Mr. Clarke upon havinjs produced an 
excellent and useful book on an important and 
difficult subject, and we heartily commend it to the 
perusal of our readers."— >S<^/iic«/<wr* Ooumal. 



'* Mr. Clarke has treated the whole question in 
an able and masterly manner. His style is clear 
and terse, without the slightest tincture of that 
technicality and pedantry which so often repel and 
disgust even the learned reader We 

I1AW8 OF MABBIAGB AND DIVOBCE. 

♦ 

Recently published, in 8vo., price 12s., cloth, 

AN EXPOSITION OF THE LAWS OF MARRIAGE AND DIVORCE, 

As administered in the Court for Divorce and Matrimonial Causes, with the Method oi 
Procedure in each kind of Suit ; Illiistrated by Copious Notes jof Cases. By 
Ernst Browning, of the Inner Temple, Barrister-at-Law. 
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In one tludc vohnne^ Stol, price 32/^ doth, 

7"^£ UW OF RAILWAY COMPANIES. 

Comprisn^ die Compaiiies Clmses, the Lands Clanses, Ae Railways Clauses Consoli- 
diudon Acts, tltt Railwaj Companies Act, 1867, and the Regulation of Railways 
Act, 1868 ; widi Notes of Cases on ail the Sec^ons, brought down to the end of 
the year i863 ; togedier with an Appendix giving all die other material Acts 
renting to Railwiqrs, and the Standing Ordeis of the Houses of Lords and 
Commons ; and a copious Index. By Henry Godefhoi, of Lincoln's Inn, and 
John Shortt, of the Middle Temple, Baiiisteis-at-Law. 

oomcs a mass of matter rdadng to the Toluntary 
and oompolsory acquisition of lands by Railway 
Companies, wfaue the 'compensation' cases stretdi 
over some fifty pages. So also under the third 
statute, there are a dozen pages on the powers and 
duties of Railway Compames in the construction of 
dicir works, while the liability of the Companies as 
caixiers of passeiyers and goods is also elucidated 
in die most elaborate style. The * Rating of Rail- 
ways ' adds several pages of authorities. . . . We 
bdieve that we have said enough to show that diis 
book will proTe to be of pre-eminent value to prac- 
titioners, bodi before Parliamentary committees and 
in the Cooxts of Law and Equity."— i^««v Jommal. 



title of this book is the best posable 
crplanatkm of its contents. Here we have aD the 
statutes affecting Railway Companies, with the 
tfsnding orders of Parfiament, in a volume ezqui- 
afidy printed, and of most convenient siae and 
Conn. We have abo^ what in effect to the pnc- 
titioner is a complete manual of reference of aU die 
decided cases on Railway Law, togedier with an 
index of so co p ioa s and aocorate a_ nature, as to 
lender dke disoovcry of every section and every 
andkoritf easy in the highest degree. . • • We find 
pages of andiorities on 'tnmsfer of shares,' 'calls.' 
Morfidtore of shares.' 'jei. >Si.," Uoyd*s bonds,' 
by companies,' and 'dividends.' Then 



Second Edition (1870) in 8vo., price i6r., doth, 

THE LAW OF COMPENSATION 

FOB IiABDB, HOUSES, &a 

Under the Lands Clauses, Railways Clauses Consolidation and Metropolitan Acts, &c., 
with a full Collection of Fonns and Precedents. Second Edition (much enlarged). 
By Ey^e Lloyd, of the Inner Temple, Barrister-at-Law. 



" Few brandies of die law lying widiin so small 
a compass affect so many and such important in- 
terests as that which gives compensation for lands 
compulsorily taken for the purpose of public im- 
provement, or private enterprise for a public benefit, 
and for injuries done to other private properties by 
the construction of the necessary woncs. The 
cases decided upon the questions that arise for 
solution in the application of this law are very 
numerous, and many of them very difficult ; and a 
ejection of them well arranged, widi the principles 
diey determine clearly stated appended > to the 



statute, could not fail to be cordially wdcomed by 
all concerned in properties they affected, whether 
lawyers or land valuers. It is not therefore sur- 

Elsin^ that Mr. Lloyd's admirable treatise, ex- 
ustive as it is, should have passed so rapidly into 
a second edition. But short as is the time since it 
made its first appearance, it has sufficed to produce 
quite a crop of new decisions, all of whi^ have 
been carefully noted up. The volume contains also 
a valuable collection of practical precedents." — 
Law Time*. 



TELEGRAPH CASES 

Decided in the Courts of America, Great Britain, and Ireland. Edited by Charles 
Allen. In one volume, royal 8vo., 1873. Law calf, 35J. 



The only formal Treatise on the Law of Tele- 
graphs is mat of Scott and Jamagin, published in 
z868. Since that time the Cases occupying over 
one-third of the present volume have been decided 
in the Courts of last resort. In the present volume 
all die adjudicated Cases are to be found, reported 
so fuUy that there is no occasion for reference ebe- 



where. In several instances the Cases are made 
up wholly or in ^art from ori^pnal papers. Any 
one having occasion to investigate or prepare a 
Brief upon a question relating to Telegraphs, may 
find here all the judicial decisions and discus^ons 
that are to be found upon the subject ; all presented 
in the compass of a single vohime. 



In one volume, 8vo., 

MAGISTERIAL AND POLICE LAW. 

Being the Statute Law relating to the Jurisdiction and Duties of Magistrates and the 
Police Authorities, illustrated with Notes and References to Decided Cases. 
By T. C. Martin and H. C. Greenwood. {In the Press,) 
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Tn a handy volume, crown Svo., price los. 6d.^ doth, 

THE LAW OF SALVAGE, 

As administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, etc. JBy Edwyn 
Jones, Esq., of Gray*s Inn, Barrister-at-Law. 

his simplicity of %ty\t^ — Liverpool youmal oj 
Commerce. 

** An admirable treatise on an important branch 
of jurisprudence is compiled by Mr. Edwyn Jones, 
of Gray's Inn, Barrister-at-La% who, in a compact 
volume, gives us a very comprehensive statement of 
' The Law of Salvage,' as administered in the Hi^h 
Coiut of Admiralty and the County Courts ; with 
the principal authorities, English and American, 
brought down to the present time, and an Appen- 
dix containing statutes, forms, tables of fees, &c, 
Mr. Jones has consulted a wide range of cases, 
and systematised with much skill and clearness the 
leading principles deducible from numerous judg- 
ments and precedents, both here and in the United 
States. His work is likely to become a text-book 
on the law in question." — Daify News, 



'This book will be of infinite service to lawyers 
practising^ in the piaritime law courts and to those 
engaged in shipping. In short, Mr. Jones's book 
is a complete guide, and is full of'^ information 
upon all phases of the subject, tersely and clearly 
written. It will be quite as useful to, as it is as 
much needed by, the American lawyer as the 
English, because the salvage laws of America and 
England are much alike, and Mr. Jones ma^es 
constant reference to American authorities. The 
book;is all the more welcome because the sub- 
ject upon which it treats is but little understood 
except by a favoured few. Now, however, if in- 
terested people remain ignorant it is their own 
fault. Mr. Jones has treated a very compli- 
cated and difficult subject in a simple and con- 
cise manner, and his success is commensurate with 



In 8vo., price idr., cloth, 

THE CHAEITABLE TRUSTS ACTS, 1853, 1855, 1860; 

THE OffATtTTY OOMHISSIONEBS JUBISDIOTIOIT AOT, 1862; 
THE BOHAN OATHOLIO OHABITIES ACTS ; 

Together with a Collection of Statutes relating to or affecting Charities, including the 
Mortmain Acts, Notes of Cases from 1853 to the present time. Forms of Decla- 
rations of Trust, Conditions of Sale, and Conveyance of Charity Land, and a 
very copious Index. Second Edition. 

By Hugh Cooke and R. G. Harwood, of the Charity Conmiission. 



" Charities are so numerous, so many persons are 
direcdy or indirectly interested in them, thev sire so 
much abused, and there is sudi a growing desire to 
rectifjr those abuses and to call in the aid of the 
commissioners for a more beneficial application of 
their funds^ that we are not surprised to receive a 
second edition of a collection of all the statutes that 
regulate them, admirably annotated by two such 
competent editors as Messrs. Cooke and Harwood, 
whose official experience peculiarly qualifies them 
for the task. 

" It does not profess to be more than a convenient 



collection of the statutes upon the subject — there 11 
no attempt to produce a treatise. 

''The editors place in the hands of the profession 
that which, after all, the profession most needs — the 
ipsissima verba of the law itself, with the judicial 
interpretations that have been put upon it, and, where 
the courts have not decided, the construction of it 
by minds who are compelled to make it a daily study, 
and a very copious index. This is the useful work 
now before us, and it has worthily won the favour 
with which it has been received.''-^Za«er Tsnus. 



Second Edition, in 8vo. (928 pages), price 40J'., cloth, 

THE COMMON LAW PROCEDURE ACT, 

And other Acts relating to the Practice of the Superior Courts of Common Law, and the 
Rules of Court in Canada. By Robert A. Harrison, Q.C, D.C.L. 

REVIEWS OF 
" These are the Acts which have revolutionised 
the law of Upper Canada, after their i>rogenitors 
had exercised a like radical influence in the old 
country. They are, in effect, an amalgamation of 
our Procedure Acts of 1853 and 1854, together.with 
an Act appl3ring them in a jgreat measure to the 
county courts of Canada. The work is therefore 
almost as useful to the English as the Canadian 
lawyer, and is not only tlie most recent but by far 



FIRST EDITION. 

the most complete edition which we have seen of 
these important Acts of Parliament." — Jurist. 

** It is but justice to say that no pains have been 
spared to make the notes useful and practicable as 
possible, and that the annotator appears thoroughly 
to understand his text, and to be remarkably well 
up in the laws of the mother country." — Solicitors* 
Journal, 



A TREATISE ON THE VALIDITY OF VERBAL AGREEMENTS, 

As affected By the Legislative Enactments in England and the United States, commonly 
called the Statute of Frauds ; including S\so the effect of Partial and Complete 
Performance and the sufficiency of the Writing in Cases where Verbal Agreements 
are not valid ; together with other kindred matters ; to which are prefixed transcripts 
of the various Statutes on the subject now in force in both Countries. 
By Montgomery H. Throop. Vol. L, royal 8vo. 1870. Price 351;, cloth. 

Vol, II, is in the Press, 
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In one volume, demy Svo., price los. 6d., doth, 

PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 

RETENTION, ANH DELIVERY, 

Bv JOHN HOUSTON, of the Middle Temple, Esq., Barrister-at-Law. 



" We feel that we are giving Mr. Houston no 
small praise as a writer on law, when we say that 
he has come fully up to our idea of a clear narrator 
and methodical commentator; and that it is im- 
possible to read his book and not discover that clear 
sequence from topic to topic, and paragraph to 
paragraph, which is invariably the result of a 
well-digested analysis of his subject. 

" We have no hesitation in saying, that we think 
Mr. Houston's book will be a very useful accession 
to the library of either the merchant or the lawyer." 
>Solicitor^ Journal. 

'* It is intended for the edification and use of 
both lawyers and merchants, and it is so carefully 
executed, and the points of law are so clearly and 



amply expressed, and yet so simply withal, that it 
seems fully able to supply to the lawyer that accu- 
rate information of the fact and critical treatment 
of the principle which he looks for in a really useful 
text-book, and at the same time to enable a mer- 
chant to gain sufficient acquaintance with the law 
upon the subject, to render himself fully competent 
to deal with the ordinary emergencies of trade. 

" We have, indeed, met with few works which so 
successfully surmount the difficulties in the way of 
this arduous undertaking as the one before us ; for 
the language is well chosen, it is exhaustive of the 
law, and is s^tematised with great method." — 
Amertcan Law RevieOo. 



In 8yo., price Tis.y cloth, 

A TREATISE ON THE COMPANIES ACT, 1862 ; 

With Special Reference to Winding-up, for the purposes of Reconstruction or Amal- 
gamation ; with Orders, Forms, and Precedents. Together with a Supplement, 
containing the Companies Act, 1867, with Notes, and a Digest of Additional 
Cases. By G. Lathom Browne, of the Middle Temple, Barrister-at-Law. 
The Supplement may be had separately, price 2J. 6</., cloth. 
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Perspicuous statement and felicity of arrange- 
ment characterise the work throughout. . . . From 
his experience as a liquidator and a director, our 
author has been able to offer a work of a very 
practical nature, and at the same time of value to 
the profession."— Z^i«i Mageutine. 
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This work is exceedingly Mrell done ; and is 
just such a one as solicitors, directors, officers, 
shareholders, and creditors of joint-stock companies 
ought to possess for the guidance and government 
of their conduct in regard to their interests, duties, 
or obligations in the company with which they may 
be connected." — Money Market Review. 



In 8vo. 187 1. Price 2\s, doth, 

h TREATISE ON THE STATUTES OF ELIZABETH AGAINST 

. FRAUDULENT CONVEYANCES. 

The Bills of Sale Registration ActSy and the Law of Voluntary 

Dispositions of Property generally. 
By H. W. may, B.A. (Ch. Ch. Oxford), and of Lincoln's Inn, Barrister-at-Law. 



" This treatise has not been published before it 
was wanted. The statutes of Elizabeth against 
fraudulent conveyances have now been in force for 
more than three hundred years. The decisions 
under them are legion in number, and not at all 
times consistent with fach other. The incongruity 
of the decisions arises in great part from the cause 
that many of them depend rather upon the finding 
as to the facts than as to the law, and very many 
of them are decisions of Courts of Equity, whicl^ 
unaided by juries, find facts and decide the law 
applicable to the facts. An attempt to reduce the 
mass of decisions into something like shape, and 
the exposition of legal principles involved in the 
decisions, under any circumstances, must have been 
a work of great labour, and we are pleased to 
observe that in the book before us there has been a 
combination of unusual labour witl^ considerable 
professional^ skill. • . . We cannot conclude our 
notice of this work without saying that it reflects 

?-eat credit on the publishers as well as the author, 
he facilities affiarded by Messrs. Stevens and 
Haynes for the publication of treatises by rising 
men in our profession are deserving of sdl praise. 
We feel assured that they do not li^^htly lend their 
aid to works presented for publication, and that in 
consequence publication by such a firm is to some 
extent a guarantee of the value of the work pub- 
lished.'^ — Canada Law Journal. 



"Examining Mr. May's book, we find it con- 
structed with an intelligence' and precision which 
render it entirely worthy of being accepted as a 
guide in this confessedly difficult subject. The 
subject is an involved one, but with clean and clear 
handling it is here presented as clearlv as it could 
be. . . . On the whole, he has produced a very 
useful book of an exceptionally scientific character." 
— Solicitors' Journal. 

** The subject and the work are both very good. 
The former is well chosen, new, and interesting ; 
the latter has the quality which always distin- 
guishes original research from borrowed labours.*' 
— American Law Review. 

*' We are happy to welcome his (Mr. May's) work 
as an addition to the, we regret to say, brief cata- 
logue of law books conscientiously executed. We 
can corroborate his own description of hb labours, 
' that no pains have been spared to make the book 
as concise and practical as ptossible, without doing 
so at the expense of perspicuity, or by the omission 
of any important points.' " — Law Tiirees, 

"The writer has evidently given to the cases 
(including the latest) an independent examination 
and analysis." — Law Magastne and Lam Review. 

** Mr. May's subject is a good one, and 'UO indus- 
try has been spared in carrying out his design. His^^ 
cases and references to Roman and American Law 
are numerous, and his conclusions' }\^t,^*—Law 
Journal. - 
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Nearly ready, in one thick vol., Svo^ 

THE LAW AND PRACTICE IN BANKRUPTOYi 

COMPRISING— 

THE BANKRUPTCY ACT. 1869; 

THE DEBTORS ACT. 1869: 

THE INSOLVENT DEBTORS and BANKRUPTCY REPEAL ACT, 1869, 

AND THE SUBSEQUENT AGTSj 

Together with the General Hules and Orders in Bankruptcy and at Common Law. With 
the Practice on Procedure, Copious Notes, References, and a very Elaborate and 
Exhaustive Index. Second Edition, greatly enlarged, with numerous additional 
Cases, Statutes, Forms, &c. &c. By Henry Philip Roche, Esq., of Lincoln's 
Inn, and William Hazlitt, Esq., of the Middle Temple, Barristers-at-Law, and 
Registrars of the Court of Bankruptcy. 

In medium 8vo., price icxr., doth, 

SALAUAir ON UQUIDATION AND OOICPOSITION WITH OBEDITOBS. 

A Practical Treatise on Liquidation by Arrangement and Composition with Creditors, 
under the Bankruptcy Act, 1869, comprising the Practice of the Office for the 
Registration of Arrangement Proceedings, as to Receivers, Injunctions, Meetings, 
Forms, Bills of Costs, Sections of the Acts, the Rules of 1870, and the New Rules 
of 1 87 1, with Index. By Joseph Seymour Salaman, Solicitor. 

FIBE INSUBMCE GASES. 

Being a Collection of all the Reported Cases on Fire Insurance in England, Ireland, 
Scotland, and America, from the earliest period to the present time. Chronologi- 
cally arranged. With Notes and References. By Edmund H. Bennett. 
VoL I., covering the period from 1729 to 1839; Vol. II., covering the period 
from 1840 to 1849. Two vols., royal 8vo. 1872-3. Price 3/. 15J., law calf. 



It is proposed to issue a collection of all the cetset 
on Fire Insurance from the earliest period to the 
present time, chronologically arranged, with notes 
and references, by Hon. Edmund H. Bbnnbtt, 
of the Boston Bar. The Series will embrace all 
the reported cases in England, Ireland, Scotland, 
and America, including Canada and the British 
Provinces. The opinions of the Court will always 
be given in full, but the arguments of Counsel and 
the reporter's statement will be sometimes con- 
densed. New head-notes will also be frequently 



introduced, and foot-notes and references to other 
Cases added. The Court by which the Case wsus 
determined, and the volume and page where origi- 
nally reported, will distinctly appear. A Table of 
Cases, both of those reported and of those onlv 
cited, with a full Index, will be found in each 
volume. 

The volumes to complete the Work, and bringing 
the Cases to the present time, will be published at 
an early period. 



PHILLIPS ON HfSUEANOE. 

A Treatise on the Law of Insurance. By Willard Phillips. Fifth Edition. In two 

volumes, 8vo. 1867. Price 3/. 3J., cloth. 



In this Edition will be found additions and modi- 
fications, supplied by recent jurisprudence as well 
as by revision, in respect to implied warranty in 
time Policies ; express warranties in Fire Insu- 



rance ; assignment of Policies ; alienation of the 
subject : Premium Notes ; peculiarities of Mutual 
Insurance Companies ; subrogation or salvage in 
Fire Insurance ; and especially under Life Policies. 



LIFE AND AOOIDEHT INSUEANOE EEPORTS. 

Vol. I. — Containing Reports of all the published Life and Accident Insurance Cases 
determined in the American Courts prior to January, 1871. With Notes to 
English Cases. Vol. II. — Containing all the Cases adjudicated on the American 
and English Courts since the publication of Vol. I. ; together with the prior 
leading English Life and Accident Insurance Cases. By Melville M. Bigelow, 
of the Boston Bar. Two vols., royal 8vo. 187 1-2. Price 3/. 15J., best law calf 
binding. 



The subject of Life and Accidence Insurance 
has within a few years sprung into such absorbing 
interest in the Courts, that it has been -thought that 
a collection of the Cases upon this branch of the 
law would prove acceptable. 



These Cases decide interesting and important 
questions concerning Suicide, Insurable Intere&t, 
Restrictions upon Residence and 1 ravel. Receipt 
of Premium after Forfeiture, Death in Known 
Violation uf Law,.&c. 



Id BESTBini k XITVIS, VKLL TASD, RMFLX BAS» 

Just published, in 8vo., price 2U., doth, 

THE LAW AND PRACTICE UNDER THE COMPANIES ACTS. 

1862, X867, 1870; 

THE LIFE ASSURANCE COMPANIES ACTS. 

1870, 1871, 1872; 

AND OTHEB ACTS B£!I«ATINa TO JOINT STOCK COMPANIES, 

Together with Rules, Orders, and Forms, &c. &c. By Henry B. Buckley, M.A., of 
Lincobi*s Inn, Esq., Barrister-at-Law, and Fdlow of Christ's College, Cambridge. 



ff< 



After a careful examination of the notes relating 
to many of the difficult and much-vexed questions 
arising upon the construction <^ tiiis Act, we have 
formed a very favourable opinion of Mr. Buckley's 
qualifications for the task he has undertaken. . . . 



The whole book seems to us to be well and care* 
fully executed. 

*' An excellent system of cross-references, placed 
at the foot of eadi section, adds gready to the 
value of the hooV."— Solicitor^ ytmmal. 



SUBOPEAN* ABBITRATIOir. 

< 

In Parts, price 7^. 6d, eadi, sewed, 

LORD WESTBURY'S DECISIONS. 

Reported by Francis S* Reilly, of Lincoln's Inn, Esq., Barrister-at-Law. 

AIiBEBT ABBITBATION. 

Now publishing in Parts, price *js. 6^. each, sewed, 

LORD CAIRNS'S DECISIONS. 

Reported by Francis S. Reilly, of Lincoln's Inn, Esq., Barrister-at-Law. 

X2mo. (1866), price lar. 6^., cloth, 
A TREATISE ON THE GAME LAWS OF ENGLAND AND WALES : 

Including Introduction, Statutes, Explanatoiy Notes, Cases, and Index. By John 
Locke, Esq., M.P., Q.C., Recorder of Brighton. The Fifth Edition, in which 
are introduced the GAME LAWS of SCOTLAND and IRELAND. By 
GiLMORE Evans, Esq., of the Inner Temple, Barrister-at-Law. 

In royal 8yo. (1867), price lOr. 6</., cloth, 

THE PRACTICE IN EQUITY BY WAY OF REVIVOR 

AND SUPPLEMEITT. 

With Forms of Orders and Appendix of Bills. 
By LoFTUS Leigh Pemberton, Esq., of the Chancery Registrar's Office. 

"Mr. Ptoiberton has, with great care, brought 
together and classified all these conflicting cases, 
and has, as £au:as may be, deduced prindples which 



will probably be applied to future cases." — Soli- 
citor^ JournaL 



In 8vo. (1847), price 14X., doth, 

GREEN LEAF'S EXAMINATION OF THE TESTIMONY OF 

THE EVANGELISTS 

By the Rules of Evidence administered in Courts of Law ; with the Harmony of the 
Four Gospels, arranged in four parallel columns, and a Synopsis of their Contents. 
To which is added, M. Dupin's Refutation of Joseph Salvador's Trial 
AND Condemnation of Our Saviour. Translated from the French by 
Dr. Pickering. 
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ELECTION LAW. 



A Manual of the Practice of Parliamentary Elections throughout Great Britain and 
Ireland. Comprising the Duties of Returning Oflficers and their Deputies, Town- 
Clerks, Agents, PoU-Clerks, &c., and the Law of Election Expenses, Corrupt 
Practices, and Illegal Payments. With an Appendix of Forms and Statutes, and 
a Copious Index. Third Edition. By Henry Jeffreys Bushby, Barrister-at- 
Law, Recorder of Colchester. i2mo. J 868. ^s, 6d, 



"This is a manual intended for the use of re- 
ttuming officers and election agents, and is un- 
doubtedly so written as to be as intelligible to lay- 
men as to lawyers. It is convenient in form, and 
of comparatively moderate price." — Solicitor^ 
youmal. 

" Mr. Bushby embraces a larger field of inquiry, 
for he treats of bribery, and we may say, in justice 



to the learned author, that we think his fifth chapter, 
which treats of corrupt practices (bribery, treating, 
undue influence, illegal payments), a most valuable 
one, and one that we heartily recommend to every 
person engaged, either as candidate or as agent, 
m the conduct of an election, to study most care- 
fully." — Lofui Mageudne, 



*^* A Fourth Edition, edited by Henry Hardcastle, Esq., adapted to and 
embodying the recent changes in the Law, is in preparation. 

SEFOSTS OF. THE DEOISIOHS OF THE JTrDGES FOB TfiE TBTAT. OF 
ELEOTION FETFnONS HT EUTOLAITD MD ntELAlTD. 

Pursuant to the Parliamentary Elections Act, 1 868* 

By Edward Loughlin O'Malley, Esq., and Henry Hardcastle, Esq., 

Barristers-at-Law. 

Volume L, in Three Parts, royal 8vo., sewed, price 3ar., and Volume II., Part I., 

price 2«. 6^. 

In 8vo., price u., sewed, 

LLOYD'S BONDS: 

THEIR NATURE AND USES. 
By Henry Jefferd Tarrant, of the Middle Temple, Barrister-at-Law* 



In 280 pages* 8vo., price lOf. 6rf^, cloth lettered, 
A REPORT OF THE CASE OF 

THE QUEEN v. GURNEY AND OTHERS, 

In the Court of Queen's Bench before the Lord Chief Justice Cockburn. With an 
Introduction, containing a History of the Case, and an Examination of the Cases 
at Law and Equity, applicable to it ; or Illustrating the Doctrine of Com- 
mercial Fraud. By W. F. Finlason, Esq., Barrister-at-Law. 

duty was discharged, and nothing could be more 
natural than that the reporter should publish a 
separate report in book form. This has been done, 
and Mr. Finlason introduces the report by one 
hundred pages of dissertation on the general law. 
To this we shall proceed to refer, simplv remarking 
before doing so, that the charge to the jury has 
been carefully revised by the I^rd Chief Justice." 
— Law Times. 



u 



It will probably be a very long time before the 
prosecution of the Overend and Gumey directors is 
forgotten. It remains as an example, and a leeal 
precedent of considerable value, it involved the 
immensely important question where innocent mis- 
representation ends, and where fraudulent misrepre- 
sentation begins. 

** All who perused the report of this case in the 
columns of the Ttmes^ must have observed the 
remarkable fulness and accuracy with which that 



In one vol., 8yo., pp. xiii, 782, price 35^., 

TRADE MARK CASES. 

A Compilation of all the Reported Trade Mark Cases decided in the American Courts 
prior to the year 1871, with an Appendix containing the Leading English Cases, 
and the United States Act in relation to the Registration of Trade Marks, with 
constructions of the Commissioners of Patents affecting the same. Edited by 
Rowland Cox, Counsellor at Law and Editor of the American Law Times* 



» 
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BIBLIOTH3BCA IiSGtTM. 



In X2II10. (320 pp.), price 2s,, cloth lett^ed, 

A CATALOGUE OF LAW BOOKS, 

Including all the Reports in the various Courts of England, Scotland, and Ireland ; -with 
a Supplement to December, 1872. By Henry G. Stevens and Robert W. 
Haynes, Law Publishers and Booksellers ; Exporters of Law and Miscellaneous 
Literature ; Foreign and Colonial Literary Agents, &c. &c. 



AN INDEX TO TUN THOUSAND PBECEDENT& 

» ■ 

In royal 8vo., price 28j., cloth lettered, 

mEX TO PRECEDENTS IN CONVEYANCING, 

and to 

COMMON AND COMMERCIAL FORMS. 

Arranged in Alphabetical order with Subdivisions of an Analytical Nature ; together 
with an Appendix containing an Abstract of the Stamp Act, 1870, with a Schedule 
of Duties ; the Regulations relative to, and the Stamp Duties payable on. Probates 
of Wills, Letters of Administration, Legacies, and Successions. By Walter 
Arthur Copinger, Esq., of the Middle Temple, Bsurister-at-Law, Author of 
** The Law of Copyright in Works of Literature and Art." 



'I Mr. Copinger has not only designed an Index 
which cannot fail to be of practical use, but has 
successfully elaborated the work designed by qom- 
bining a perspicuous order of arrangement with a 
most exhaustive table ofcontents, and most copious 
references to precedents. The Index is arranged 
in alphabetical order, with subdivisions of an analy- 
tical nature, the latter being made throughout sub- 
servient to the former. 

" There is abundant choice of precedents ^iven 
under the respective headings and sub-headmgs: 
for instance, there are thirteen references to different 
precedents for an agreement for an ordinary sale of 
freehold property, precedents of contracts for sale 
of freeholds, copyholds, leaseholds, mixed property, 
timber, and miscellaneous (being the analytical 
subdivisions of the heading ' Contract for Sale '), 
numbering together no less than 1x9. There are 
1x87 precedents referred to under th^ heading 



* Wills.* In toio there are xxo works referred to, 
and over xo,ooo precedents indexed, being forms 
not pnly of a modem character, but many belong- 
ing to earlier collections, and some framed under 
Acts of Parliament since repealed, and some virtually 
the effect of circumstances no longer necessitating 
a particular form of draft, which the author appears 
to us to have wisely thought proper to include 
where it has seemed to him that they ma^ possibly 
prove of assistance to^ the conveyancer either as a 
precedent in connection with other matters, or as 
a guide in constructing an assurance or instrument 
under the altered state of the law. 

*' We cannot close this review of Mr. Copinger's 
publication better than with the apt quotation with 
which he inaugurates it : ' Knowledge is of two 
kinds; .we know a subject ourselves, or we know 
where we can find information upon it.' " — Lam 



In 8vo., price 5^., cloth, 

THE LAW OF NEGLIGENCE. 

Illustrated by the Recent Decisions of the Courts of the United Kingdom and America. 
By Robert Campbell, Advocate of the Scotch Bar, and of Lincoln's Inn, 

Barrister-at-Law. 

In this Essay, the Author reviews old principles in the light of recent decisions ; combining 
the point of view 'of the practitioner — noting the latest phase of judicial opinion ; 
with the attempt to digest and harmonize the law, so that (if possible) new decisions 
may seem to illustrate old and familiar principles, or that the extent and direction 
of the change introduced by each decision may be correctly estimated. 



** I would also refer to some ingenious remarks ' 
as to the misapplication of the term * gross neg- 
ligence ,* which are to be found in a very good book 
— Campbell's Law of Negligence." — Mr. yusttce 
Willes in the case of " Oppenheim. v. White Lion 
Hotel Co." 

. " We presume from this being styled the first of 
a series of practical Law Tracts, that Mr. Campbell 



is about to devote his attention to other subjects, 
'which, from the success of his first attempt, we 
shall expect to see him elucidate considerably, it, 
however, he should ever find time to expand this 
tract on the Law of Negligence into a complete 
treatise, we shall expect to find it one of the most 
satisfactory text>b6oks on English \Avr.**'^olicUors^ 
yournai^ 
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&Uf>mi mH flagtuK' ^vcitsi of l&eprintie; of tj^e (Saving %tf0tU^i. 

BELLBWE'S^ASBsTTrSlCHABD U. - - 

In 8vo., price 3/. 3J., bound in calf antique, 

LES ANS DU ROY RICHARD LE SECOND. 

Collect' ensembr hors les abridgments de Statham, Fitzherbert, et Brooke. Per 

Richard Bellewe, de Lincolns Inne. 1585. Reprinted from, the Original 

Edition. 

in our lefiral history; there are no year tx>oks of the 
reign of Richard II., and Bellewe supplied .the only 
substitute by carefully extracting and collecting aU 
the cases he could find, and he did it in the most 
convenient form — that of alphabetical arrangement 
in the order of subjects, so tnat the work is a digest 
as well as a book of law reports. It is in fact 'a 
collection of cases of the reign of Richard II.', 
arranged according to their subject^ in alphabetical 
order. It is, therefore, one of the most mtelligible 
and interesting legal memori^ds of the Middle 
Ages." — Law Times. 



" We have here a faC'SintUe edition of Bellewe, 
and it is really the most beautiful and admirable 
-reprint that has appeared at any time. It is a 
perfect gem of antique printing, and forms a most 
mteresting monument of our early legal history. 
It belongs to the same class of works as the Year 
Book of Edward I. and other similar works which 
have been printed in our own time under the 
auspices of the Master of the Roils : but is far 
superior to any of them, and is in this respect 
highly creditable to the spirit and enterprise of 
private publishers. The work is an important link 



CHOITCE CASES rNT CHAITCEKT. 

In 8vo., price 2/. 2^., calf antique, 

THE PEAOTIOE OF THE HIGH OOUET OF OHANCEBY. 

With the Nature of the several Offices belonging to that Court And the Reports of 
many Cases wherein Releif hath been there had, and where denyed. 

CUNNINGHAM'S REPORTS. 

In 8vo., price 3/. 3^*., calf antique, 

Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II. ; to which is prefixed a Proposal 
for rendering the Laws of England clear and certain, humbly offered to the 
Consideration of both Houses of Parliament. Third Edition, with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-Law. 

. In 8vo., price 3/. 3^., calf antique, 

S/R G. VOOKE'S COMMON PLEAS REPORT^ 

In the Beigns of Queen Anne, and Kings George I. and IL 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre's MSS. by Mr. Justice Nares, edited by Thomas 
■ Townsend BucknIll, of the Inner Temple, Barrister-at-Law. 

BROOKE'S IVEW CASES WiWmARGH'S TRANSLATION. 

In Svo., price 4/. 4r., calf antique, 

Brooke's (Sir Robert) New Cases in the time of Henry VIII., Edward VI., and 
Queen Mary, collected out of Brooke's Abridgment, and arranged under years 
with a talble, together with March's (John) Translation ^Brooke's New Cases 
• • in the time of Henry VIII., Edward VI., and Queen Mary, collected out of 
Brooke's Abridgnlent, and reduced alphabetically under their proper heads and 
titles, with a tabl6 of the principal matters. In one handsome volume. Svo. 1873. 

KELYNGE'S XW.) REPORTS. ' 

In 8yo., price 4/. 4/., calf antique, 

Kelynge^s (William) Report of Cases in Chancery, the King's Bench, &c., from the 
3rd to the 9th year of His late Majesty King George II., during which time Lord 
King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Thi^ Edition. In one handsome volume. 8va 1873* • 

Othej* Volumes are in Progress. 
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AMERICAN LAW WORKS 

IMPORTED BY 

STEVENS AND HAYNES. 



Abbott's (B. V. 8b A.) IMgest of the 

UNITED STATES REPORTS and ACTS 
of CONGRESS to MAY, 2872. 5 vols., royal 
8vo. 9/., bound. 

Anffell*8 Treatise on the Iiaw of 

WATERCOURSES. Sixth Edition. Royal 
8vo. 1869. 35X., doth. 

Angell's Treatise on Ijimitations of 

ACTIONS at LAW. Fifth Edition. Royal 
8vo. 1869. 3Xf . 6d., cloth. 

Bigelo^B Treatise on Law of 

ESTOPPEL. 8yo. 2873. 3x«. 6d, bound. 

bigelow's Overruled Cases. A 

Collection of Cases Ovennled, Reversed, 
Denied, Doubted, Qualified, Limited, and 
Explained. 8vo. 

Bishop on the Iiaw relating to 

MARRIED WOMEN, a vols. 

Bishop on the Iiaw of ICarriage 

AND DIVORCE. Fifth Edition, a vob., 
royal 8vo. 1873. 

Bliss (G.). The Iiaw of Iiife Insu- 

RANCE, with Chapters upon Accidents and 
Guarantee Insurance. Royal 8vo. 1873. 
35*., calf. 

Brightly (F. C). The Bankrupt Law 

^theUNITED STATES. Royal 8vo. 1869. 

Browne (W. H.). A Treatise on the 

Law of TRADE MARKS and Analogous 
Subjects (Firm-Names, Business-Signs, Good- 
will, Labels, &c.). Royal 8va X873. 3^' ^• 

Cox. (B.). Americap. Trade Mark 

CASES. A compilation of all the reported 
Trade Mark Cases decided in the American 
Courts prior to the year 1871 : with an Appen- 
dix containing the Leading English Cases. 8vo. 
1871. 35X., cloth. 

Hanover (M. D.). A Practical 

TREATISE on tiie LAW of HORSES: em- 
bracing the Law of Bargain, Sale, and War- 
ranty of Horses and other Live Stock: the 
Rule as to 'Unsoundness and Vice, &c &c. 
8vo. 1873. X5S., bound. 

Harrison (B. A.). The Common 

LAW PROCEDURE ACT; and other Acts 
relating to the Practice of the Superior Courts 
of Common Law in Canada. Second Edition. 
8vo. 187a 40s. 

Hilliard (7.) The Iiaw of ITew 

TRIALS, and other REHEARINGS ; m- 
duding Writs of Errcn*, Appeals, &c Second 
Edition. Royal 8vo. 1873. 35/. 

Billiard on the Iiaw of Sales of 

PERSONAL PROPERTY. Third Edition. 
Royal 8vo. 1869. 21s. 6d., doth. 

Houck (Ii.). A Treatise on the 

LAW of NAVIGABLE RIVERS. Royal 
8vo. x868. lis., cloth. 

Iiangdell's Selection of Iieading 

CASES on the LAW of CONTRACTS. WiS 
References and Citations. By C. C. Langdell, 
Dane Professor of Law in Harvard University. 
Vol. I. 8vo. 33/,, cloth. 



Iiangdell's Selection of Iiei __ 

CASES on the LAW of SALES of PE^ 
SONAL PROPERTY. With References and 
Citations. By C. C. Langdbll, Dane Pro- 
fessor of Law in Harvard University. Vol. I. 
8vo. 35r., cloth. 

Morse on Arbitration and Award. 

The Law of Arbitration and Award. By 
John T. Morsb, Jr., Esq. 8vo. 357., doth. 

Parsons' (T.) Iiaw of Shipping and 

the PRACTICE in ADMIRALTY, a vols., 
royal 8vo. 1869. 3/. 3X., cloth. 

Parsons' (T.) Iiaw of Marine In- 

SURANCE and GENERAL AVERAGE, 
a voU., royal 8vo. z868. 3/., doth. 

PhiUips* Iiaw of Insurance. 5th 

Edition. 3 vols., rojral 8vo. 1867. 6y., doth. 

Bawle's Iiectnre on Equity. I>eli- 

vered before the Law Academy of Philaddphia. 
Royal 8vo. x868. 7s. 6d. 

Bedfleld's Iiaw of Carriers of Qoods 

and PASSENGERS ; also the R^ponsibility 
and Duty of Tdegraph Companies and of 
Innkeepers, and the Law of Bailments. 8vo. 

1869. 38r., doth. 

Bchonler (J.) on the Iiaw of Do- 
mestic RELATIONS : embradng HUS- 
BAND and WIFE, PARENT and CHILD, 
GUARDIAN and WARD, INFANCY, and 
MASTER and SERVANT, z voL, royal 8vo. 

1870. $is. 6d. 

Shearman (T. G.) and Bedfleld's 

(A. A.) TREATISE on die LAW of NEGLI- 
GENCE. Royal 8vo. Second Edition. 1870. 
35f., doth. *.. 

Storer and Heard on the XTatare, 

EVIDENCE, and LAW of CRIMINAL 
ABORTION. 8vo. z868. 9^., doth. 

Story's (Judge) Works— viz. : 

COMMENTA- 
RIES on EQUITY JURISPRUDENCE. 
Tenth Edition. 3 voU., royal 8vo. 1870. 
A New Edition preparing. 

ON BAIL- 



MENTS. Eighth Edition. By £. H. 
Bbnnbtt, Esq. 31*. 6d., doth. 

AGENCY. Se- 



venth Edition. Z869. SIS. 6d., doth. 

PARTNER- 



SHIP. Sixth Edition. z868. 31s. 6d., doth, 

CONFLICT of 



LAWS. Seventh Edition. Z873. 35^., doth. 

Story (W. W.) on the Iiaw of Con- 

TRACTS. Fifth Edition. Revised and en- 
larged by E. H. Bbnnbtt, Esq. 3 vols., Svo. 

The Civil Code of Iiower Canada. 

Together with a Synopsis of Changes in the 
Law, References to the Reports of the Com- 
missioners, &c., and a complete Index. By 
Thomas McCord, Advocate, zamo. 1870. 
6s.6iL 
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ERICAN LAW WORKS 

CONTINUED. 



I 



Tlie Amerioan Iiaw Heview^. A 

Quarterly Journal of American Jurisprudence, 

&c. Price 6f. each number. 
. The Review is published quarteriy,— each num- 
ber containing two hundred or more pages, and 
presenting an exhaustive compendium of legal news 
lor the previous quarter. Tne principal features 
are treatises upon practical or theoretiod points of 
la^r, reports of leading cases, regular digests of the 
current series of English Reports and of the prin- 
cipal American cases from the courts of all the 
States, brief critical notices of new law-books, and 
in each number a " Summary of Events," where 
notes of decisions, legal intelligence, and professional 
gossip are grouped under local heaidings. 

Throop (M. H.). A Treatise on the 

VALIDITY of VERBAL AGREEMENTS, 
as affected by the Legislative Enactments in 
England and the United States, commonly 
called die Statute of Frauds ; including also 
the effect of Partial and Complete Performance 
and the sufficiency of the Writing in^ Cases 
where Verbal Agreements are not valid ; to- 
gether with other kindred matten ; to which 
are prefixed transcripts of the various Statutes 
. on tne subject now m force in both Countries. 
By Montgomery H. Throop. (In a vols.) 
Vol. I., royal 8vo. 1870. 35*., cloth. 

Tcwnshend's Treatise on the 

WRONGS caUed SLANDER and LIBEL, 

Now ready. Volumes I. to VI., 

The Amerioan Beports. Containing all Cases of General Value, deoided 

by the Court of Last Resort in every State in the Union. — ^The Reports of the Courts of Last Resort 
of the several States contain cases of great general importance, and which are always considered as 
high authority by the Courts of the other States, but they are buried beneath a mass of practice zfA 
local cases of no value outside of the States in which they are decided. 

In " The American Reports," the plan is to give all cases having a general value, heresJter decided by 
the Court of Last Resort in every State, unencumbered by Practice Cases and those of local importance 

only. -^.,v.^v^....v^^^^>.^„^^^.,^^..^^^v^v 

%* Any Works not in stock can be supplied (if in print) in a few 

weeks from date of order. 

IS'EW ZEAIiAND. 



and on the Remedies for those Wrongs. Br 
^OHN TowNSHBND, Esq., of the New York 
ar. Second Edition. 187^. 3or., doth. 

Wharton (P.) A Treatise on Mental 

UNSOUNDNESS, embracing a general view 
of Psychological Law. Vol. 1. Royal 8vo. 
1873. 3j(^. law calf. 
Vol. II. IS in the press. 

Wharton (F.)* Conflict of Iiaws, 

or PRIVATE INTERNATIONAL LAW. 
Including a Comparative View of Anglo- 
American, Roman, German, and French 
Jurisprudence. Royal 8vo. 1872. 36f., cloth. 

Whitinff (W.). War Powers under 

thcCONSTITUTION of the UNITED 
STATES. With an Appendix of Cases. 8vo. 
Z87Z. szx., cloth. 

WUson's Digest of Parliamentary 

LAW. A Digest of Parliamentary Law. Also 
the Rules of Senate and House of Represen- 
tatives of Congress; with the Constitution of 
the United States, the Amendments thereto, 
and their History. By O. M. Wilson, Esq. 
Second Edition. Demy 8vo. xor., doth. 

Zabriskie (James C). The Public 

LAND LAWS of the UNITED STATES; 
with Instructions and Decisions appertaining 
thereto. One large vol., 8vo. 3/., bound. 



WE PRACTICAL STATUTES OF NEW ZEALAND. 

Compiled by Walter Monro Wilson, Barrister-at-Law. 
One vol., royal 8vo. 1867. Price 5/. 5^. bound. 

CAPE OF aOOD HOPE. 

♦ ■' 

Buchanan (J.), Reports of Cases decided in the Supreme Court of the Cape of Good 
Hope. Vols. I. & II. 1868-69. Royal 8vo» 2y. eadi. 

— ^— Vol. III., parts i. to iv. 1870. lar, 

Menzies' (W.), Reports of Cases decided in the Supreme Court of the Cape of Good 
Hope. Vol. I. and Vol. II., parts i. to iv. £^, 

In i2mo., price lOf. 6^., 

VAN DER KEESEL (D. G.) SELECT THESES ON THE LAWS 

OF HOLLAND AND ZEELAND. 

Being a Commentary of Hugo Grotius' Introduction to Dutch Jurisprudence, and intended 
to supply certain ddects therein, and to determine some of the more celebrated 
Controversies on the Law of Holland. Translated by C. A. Lorenz, of Lincoln's 
Inn, Barrister-at-Law. Second Edition, with a Biographical Notice of the Author 
by Professor J. De Wal, of Leyden. 
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Zf/I/)/yi/G (?>?5£5 ^yi^ MERCANTILE LAW. 

Fifth Edition. Enlaiged and Improved. 

BEING SELECT DECISIONS OF AMERICAN COURTS, WITH ESPECIAI, 
REFERENCE TO MERCANTILE LAW, WITH NOTES. 

The whole Work has been thoroughly revised, and largely increased by the introducl&on 
of several entirely new heads of practical interest, by Hon. J. I. C. Hare and 
Jno. Wm. Wallace, Esq. In 2 vols., 8vo., of nearly 1000 pages each. Price 
j/. ;[5j., law calfL 



Among the many Subjects treated of and fully illustrated in this Edition are — 



Conveyances, Voluntary and FraudulenL 

Sbuider and Libel, including the question of Mer- 
cantile Agencies. 

Infancy. 

Apidication of Payments. 

Buk and Notes. 

Form, Time, and Mode of Communicating Notice 
of Dishonor. 

Negotiability of Instruments, including the subject 
of Coupon Bonds, &c. 

Power of one Partner to bind the Firm. 

Real Estate held by a Commercial Partner- 
ship. 



of 



Apportionment and Termination of Powers 

Agents. 
Principal and Factor. 
Domicile. 
Guaranty. 
Antecedent Debt. 
Discfaax]^e of Surety. 
Revocation of Wills. 
License. 

Judgment of other States. 
Abandonment. 

Constructive and Total Loss. 
Insurable Interest and Forfeiture of Fblicy, &c. &c. 
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